























CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


oF 


THE STATE OF MISSOURI. 
JANUARY TERM, 1875, AT JEFFERSON CITY. 


(CONTINUED FROM VOL. LVIII.) 





Srate ex rel. Jno. F. Ruoxer, ef al., Defendants in Error, vs. 
James E. Rucker, e¢ al., Plaintiffs in Error. 


1. Administratrix— Letters of not revoked by non-residence—Final settlement of co- 
administrator will have that effect, wohen—Sureties liable for default of co-admin- 
istrator, etc.—The removal from the State of an administratrix will not of it- 
self revoke her letters. Anorder or judgment of some sort, of the court hav- 
ing charge of the estate, is necessary for that purpose. (Administration Act, 
Art. I, 22 8, 45.) But the final settlement of a co-administrator during her 
non-residence, and the order of court approving the same and completely ig- 
noring her, and the order of distribution, in the absence of any appeal from 
the settlement, and in a collateral proceeding, will have the force and effect of 
such order of revocation. 

In such case the sureties on the joint bond will be liable for the default of the 
co-administrator during his separate administration. 

2. Practice, civil—Motion for new trial—Points not referred to in, not afterwards 
reviewable.—Points not specially brought to the attention of the lower court 
on motion for new trial, will not be reviewed in the Supreme Court. 
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Error to Howard Circuit Court. 


Turner & Cupples with Thomas Shackleford and J. B, 
Clark & Son, for Plaintiffs in Error. 


I. Mrs. Rucker’s removal from this State did not of itself 
revoke her letters of administration. (Wagn. Stat., 72, § 8.) . 
Whether she had in fact so removed as to justify a revoca- 
tion, and the divesting of her rights and duties, could only 
be determined by the designated court in a direct proceeding 
for the purpose. (Wagn Stat., p. 75, § 35; p. 76, § 42.) 

If. Mrs. Rucker’s letters not being revoked, (Wagn. Stat., 
77, § 45) however it may be construed, is not applicable to 
this case. 

IIL. The sureties did not bind themselves for the separate 
administration of James E. Rucker, and are not responsible 
for his acts as sole administrator. (State to use, &c. vs. Boon, 
44 Mo., 262.) Though co-administrators may in many things 
act separately, a final settlement having the force of a judg- 
ment, must be made by them jointly. 

IV. The 6th declaration of law asked onght to have been 
given. (Jacobs vs. Hearst, 12 Mo., 365.) It is immaterial 
whether the assets were in the hands of Mrs. Rucker or of 
her co-administrator. In either case, in point of law, she was 
in possession, and this possession passed from her as adminis- 
trator, to her as guardian. (Dobyns vs. McGovern, 15 Mo., 
662.) 

Herndon, with Lay & Belch, and Adams, for Defendants 
in Error. 


I. The letters of Amanda K. Rucker were revoked by ope- 
ration of law when she became a non-resident, and no action 
of the County Court was necessary. (Wagn. Stat., 72, § 8; 
Chouteaun’s Exr. vs. Burland, 20 Mo. 482.) 

If. James E. Rucker then became sole administrator, and 
the sureties were bound by all his acts and by his final set- 
tlement. (Wagn. Stat., 77, § 45; State to use vs. Boon, 44 
Mo., 254; Dobyns vs. McGovern, 15 Mo., 662.) 
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Ill. Amanda K. Rucker was made guardian after becom- 
ing a non-resident, and after her lettérs of administration 
were revoked, and after the final settlement by James E. 
Rucker, and the estate was not in law or in fact in her hands 
when she became guardian. And hence the sureties were 
not released by her qualification as such. 

IV. The sureties were liable for the acts of James E. 
Rucker, although acting as sole administrator. If not, there 
is no protection for parties interested in estates when there 
are more administrators than one, and part resign or become 
non-resident. 


Hoven, Judge, delivered the opinion of the court. 


This is an action to the use of John F. Rucker and Georgie 
Rucker, minor heirs of Franklin H. Rucker on a bond to the 
State of Missouri in the sum of six thousand dollars, executed 
by Jas. E. Rucker as administrator, and Amanda K. Rucker, 
as administratrix of the estate of Frank H. Rucker, deceased, 
as principals, and Jane Williams, Asa Thompson and Dabney 
C. Garth as sureties. The bond is dated August 31, 1866, is 
in the usual form, and contains all the conditions required by 
law. 

The amended petition on which the cause was tried. recites 
the guardianship of C. E. Pickett, and alleges substantially, 
that on the execution of said bond the said Amanda and the 
suid James E. Rucker became administrators of said estate, 
and took charge thereof; that the said James E. Rucker, as 
administrator, took charge, possession and control of the 
whole of said estate; that on or about the 1st day of October, 
1868, the said Amanda K. Rucker removed out of the State 
of Missouri and became a non-resident thereof, and thereby 
her letters of administration were revoked, and all her powers 
as administratrix ceased, and the said Jas. E. Rucker became 
and was the sole administrator of said estate, and had in his 
hands, possession and control of the whole thereof, and con- 
tinned to administer the same. The breaches assigned were, 
that the said Jas, E. Rucker did not faithfully administer said 
estate according to law and the condition of said bond; that 
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at the February term, 1870, of the County Court of Howard 
county he made a final settlement of said estate, on which set- 
tlement there was found to be in the hands of said Rucker, and 
due said estate, the sum of $1,373.51, which sum was by the 
said County Court ordered to be distributed, and that said 
Jas. E. Rucker had failed and neglected so to do, and had 
converted the same to his own use; that the said John F, 
and George Rucker were the only children and heirs of said 
Franklin H. Rucker, who died intestate, and that they were 
entitled to the whole amount found due on said final settle- 
ment. 

The sureties filed a separate answer, admitting the execu- 
tion of the bond, and putting in issue the other allegations 
of the petition. Defendant, Rucker, filed an answer admit- 
ting the execution of the bond, the making of the final set- 
tlement and the order of distribution, denying all other alle- 
gations of the petition, and alleging that immediately after 
the said final settlement he paid over the amount due on said 
settlement to Dabney C. Garth, who was duly authorized by 
Amanda K. Rucker, then guardian of the infant relators, to 
receive the same; which allegations were denied by the re- 
plication of plaintiff. 

The action was originally commenced by Amanda K. 
Rucker, as guardian of the infant relators. During the pro- 
gress of the cause, she married one England, and the name of 
C. D. Pickett was substituted as guardian. The cause was 
tried by the court without the aid of a jury. Plaintiff read 
in evidence the deposition of Amanda K. England, taken in 
Texas in 1872, which stated that before her second marriage 
her name was Amanda K. Rucker; that prior to February 
ist. 1868, she lived in Howard county, Missouri, and at or 
about that date, removed to Ellis county, Texas, where she 
has ever since resided ; that she was the mother of the infant 
relators, Georgie Rucker and John F. Rucker, who were then 
aged respectively 11 and 12 vears, and were the only children 
and heirs of Franklin H. Rucker, deceased, her former hus- 
band ; that James E. Rucker took charge of the whole estate 
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and only paid her the amount due to her as widow, and that 
the whole of the remainder of the estate due from James E. 
Rucker was due to her two children; that no part of the 
amount due to them had ever been paid to her by Dabney 
C. Garth, or any one else ; that said Garth wrote to her about 
two years before that time, to become guardian of her two 
children, or have some one else appointed. 

Plaintiff then read in evidence the appointment of Amanda 
K. Rucker, by the District Court of the county of Ellis, and 
State of Texas, as guardian of the estate of the infant rela- 
tors, her oath faithfully to discharge her duties as such guar- 
dian, and her bond in the sum of $3,000, with two sureties, 
all dated in December, 1870, together with the certificates of 
the clerk and judge thereto as required by act of congress in 
such cases; also the appointment by the same court of C. D. 
Pickett as guardian of the persons and estate of said infant 
relators; his oath as such guardian, and his bond in the sum 
of $2,800, with two sureties, all dated May, 1872, together 
with the certificate of the clerk and judge of said court, ac- 
cording to act of congress in such cases. 

Andrew J. Herndon testified that sometime in the fall of 
1870, he had a conversation with defendant, Garth, in which 
Garth asked him the amount due on J. E. Rucker’s final set- 
tlement, and stated in substance that the heirs lived in Texas 5 
that he would write and have a guardian appointed, and pay 
the money that he knew he would have to pay as one of the 
sureties on the bond. 

A certified copy of the final settlement was then read in evi- 
dence, showing the balance in the hands of Jas. E. Rucker as 
administrator to be $1,373.51. The certificate of the clerk shows 
this settlement to have been filed in his office February 10, 1870. 
The copy of notice of final settlement in usual form, was al- 
so read, and the order of the court approving the settlement, 
and directing the administrator to distribute the balance of 
the estate in his hands to the distributees of the deceased. 
Objections were made by the defendants at the proper time, 
and exceptions saved to the admission in evidence of that 
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portion of the deposition of Amanda England, relating to her 
removal from the State of Missouri, and her residence in 
Texas, on the ground that it was irrelevant; also to the 
transcript and certificates from the State of Texas, showing 
the appointmeut of Mrs. Rucker as guardian, on the ground 
that they were irrelevant and constituted no authority to her 
to receive or to Rucker to pay to her the shares of the rela- 
tors; also, to the transcript and certificates showing the ap- 
pointment of Pickett as guardian, on the ground that they 
were irrelevant and having been made in the State of Texas, 
did not authorize him as such guardian, to prosecute this 
suit; also, to the whole of Herndon’s testimony, on the 
ground that it was incompetent and irrelevant; also, to the 
reading of the copy of the final settlement and order of distribu- 
tion, on the ground that the non-residence of Amanda Rucker 
did not, of itself, revoke her letters of administration ; that such 
letters had not been revoked by any court of competent juris- 
diction or otherwise; that Jas. E. Rucker had no right to act 
as sole administrator of said estate, and the sureties on the 
bond in suit were not liable for his acts as sole administrator ; 
and a settlement made by him in that capacity was not evidence 
against them. 

The following declarations of law were then asked by the 
defendants : 

1. The plaintiff has not proven facts sufficient to authorize 
a judgment against the defendants in this action, and the 
finding must be for the defendants. 

2. There is no evidence that Amanda K. Rucker’s letters 
of administration were revoked at or before the making of 
the alleged final settlement by Jas. E. Rucker, and the de- 
fendants, Williams, Garth and Thompson, are not bound by 
said final settlement, and the same is no evidence against 
them and must be disregarded. 

3. The alleged fact of Amanda K. Rucker becoming a non- 
resident of the State of Missouri, did not of itself, without 
any action of the proper court, revoke her letters of admin- 
istration or authorize Jas. E. Rucker, to act as sole adiminis- 
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trator, and the defendants, Williams, Garth and Thompson are 
not liable for his acts as such sole administrator, and the find- 
ing must be for the defendants. 

4. There is no evidence that the mother and natural guar- 
dian of the relators of the plaintiff, had, before the commence- 
ment of the suit, given bond and qualified according to the 
laws of this State, so as to authorize the payment of the 
shares of said relators to her by the administrator of said es- 
tate; and the failure to pay their shares to them while they 
were minors, or to their natural guardian, without her giving 
sich bond, constitutes no breach of the condition of the bond 
sued on, and the finding must be for the defendants. 

5. The defendants, Williams, Garth and Thompson, are 
not liable on the bond sued on, for the acts or derelictions of 
James E. Rucker, while assuming to act as sole administra- 
tor of the alleged estate, nor did any failure of his to faithful- 
ly administer said estate as sole administrator thereof, consti- 
tute any breach of the condition of said bond, and the find- 
ing must be for these defendants. 

6. If Amanda K. Rucker, one of the alleged administrators 
of the estate, was duly qualified as guardian of the estate of 
the relators of the plaintiff, at or after the alleged final set- 
tlement, the share of said relators in the assets of said estate 
in the hands of said Amanda and her co-administrator, passed 
by operation of law to her as such guardian, and her securi- 
ties in the bond sued on, are not liable therefor in this action. 

7. There is no evidence that C. D, Pickett was qualified as 
guardian of the relators of the plaintiff, according to the laws 
of this State, so as to authorize him to prosecute this action. 

8. The evidence as to what was said by defendant, Garth, 
to A. J. Herndon is irrelevant and should be disregarded. 

All the foregoing instructions were refused. No instrue- 
tions were asked by the plaintiff, and none were given by the 
court. The finding of the court was for the plaintiff, and 
judgment was rendered against the defendants for the pen- 
alty of the bond and the damages were assessed at $1,605 68. 
Defendants filed motions for a new trial and in arrest, which 
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were overruled, and they now bring the case here by writ of 
error. 

It must be conceded that the non-residence of Mrs. 
Rucker could not, of itself, work a revocation of her letters 
of administration. An order or judgment of the County 
Court of Howard County of some kind was necessary to pro- 
duce that result. The difference in the phraseology em- 
ployed in sections eight and thirty-four of the Ist article of 
the statute on administration, supports this conclusion. By 
the terms of the latter section, the marriage of any executrix 
or administratrix, tyso facto extinguishes her power, though 
as a matter of direction an order of revocation is required, 
Not so in the eighth section. It is not provided in that sectica 
that the non-residence of the administrator shall extinguish his 
power, but the court is required, on ascertaining the noa- 
residence, to revoke the letters. Whether these different 
provisions resulted in the one case from motives of publ’¢ 
policy, and the fact that the nature of the disqualifying act :s 
of such a character that it renders easily ascertainable the pre 
cise period of the extinguishment of the power, while in tle 
other the fact of residence or non-residence would, in mary 
instances, largely depend upon the circumstances attendir g 
the absence of the administrator from the State, and shoud 
therefore be judicially determined, it is not necessary to ine 
quire. Certain, it is, that a distinction is made by the stat. 
ute between the two cases. 

The next inquiry is, whether the final settlement of Jas, 
E. Rucker, the order approving the same, and the order of 
distribution, can be allowed to have the force and effect of an 
order of revocation. However irregular it may have been 
for the County Court to have entered upon a final settlement 
with Jas. E. Rucker alone, without having previously re- 
voked the letters of Amanda Rucker, the settlement and or- 
der of distribution were made and remain in full force and 
unappealed from. This settlement is in effect a judgment, 
and being valid until set aside or reversed, it cannot be suc- 
cessfully assailed in this action. By the stipulations of their 




















JANUARY TERM, 1875. 25 





State ex rel. v. Rucker, et al. 





bond their sureties obligated themselves to the performance 
of whatever should be required of Jas. E. Rucker as well as 
Amanda Rucker, by law or the order or decree of any court 
having jurisdiction, and to adopt the language of this court 
in the case of the State vs. Kost, (27 Mo., 340) “Sonnd 
public policy and the practical attainment of justice will be 
best subserved by letting the judgments of the County or 
Probate Courts be conclusive on sureties, except in cases 
where fraud or collusion is shown.” Here then we have a 
judgment of the County Court of Howard county that Jas. 
E. Rucker had in his hands the sum of $1,373 51 assets of 
the estate of Franklin E. Rucker, deceased, which he was or- 
dered to distribute to the distributees of the deceased, who 
are shown by the testimony of Mrs. England to be the rela- 
tors in this action. This judgment does not find said assets 
to be in the hands of Amanda Rucker and Jas. E. Rucker, 
but in the hands of Jas. E. Rucker alone; it does not direct 
Amanda Rucker and Jas. E. Rucker to make distribution, 
but Jas. E. Rucker alone. Amanda Rucker had, at that time, 
removed from Howard county, and was a resident of the 
State of Texas, and this order recognizes her disqualification 
by ignoring her as administratrix, and by its terms excludes 
her from any participation in the duties remaining to be per- 
formed, and thusamounts to a virtual revocation of all her 
power and authority as administratrix. 

The testimony shows that Amanda Rucker did not become 
guardian of the relators until December, 1870, and as prior 
to, and at that time, the assets of the estate were in fact and 
in law, in the hands of Jas. E. Rucker, as sole administrator, 
there could be no transfer by operation of law of such assets 
to her as guardian. 

But it is contended by the plaintiffs in error, that they did 
not bind themselves for the separate administration of Jas. 
E. Rucker, and they are not responsible for his acts as sole 
administrator, and we are referred to the case of the State to 
use of Watts vs. Boon, (44 Mo., 262,) as supporting this view. 
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In that case it appears that Evalina Watts and W. C. Boon 
were authorized by special act of the legislature to make sale of 
certain lands belonging to the estate of Benjamin Watts, de- 
ceased, of which they were respectively administratrix and 
administrator. By the terms of the act they were required 
before making any sale, to give bond and security for the 
proper application and distribution of the proceeds of the 
sales, which they did. Mrs. Watts married, and thus ceased 
to be administratrix, and an amendatory act was passed by 
the legislature authorizing Boon alone to make sale and con- 
veyance of said lands under the provisions of the original act, 
and confirming all sales made by him after the marriage of 
Mrs. Watts. No additional bond was required by the 
amendatory act and none was given. The proceeds of the 
sales not having been accounted for, suit was brought on the 
bond of Mrs. Watts, Boon, and the sureties. It was decided 
that the sureties were not liable for the sole acts of Boon on 
the ground that the power conferred by the original act, was 
given to them nominatim as individuals and not in any rep- 
resentative capacity. In the discussion of this point the 
court say, “If the act be so construed as to confer upon the 
administrators of B. Watts, deceased, the power to sell the 
real estate in their official capacity, as administrators, then 
the liability of the sureties is unquestioned. If, however, it 
conferred upon them a mere naked statutory power, giving 
them power to sell simply as individuals, it amounted toa 
personal trust and the act of one will not hold the securities. 
By the statutory law of this State, if there be more than one 
executor or administrator of an estate and the letters of part 
of them be revoked, or surrendered, or a part die, those who 
remain shall discharge all the duties required by law respect- 
ing the estate. And when the sole administration devolves 
on one administrator, in consequence of the death or other 
disability of a co-administrator, the law contemplated that 
state of things, and the obligation of the bond will not be 
impaired.” (See Dobyns vs. McGovern, 15 Mo., 662.) 
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It will thus be seen that the case relied on is not an au- 
thority for holding the sureties in this case to be discharged, 
but on the contrary establishes their liability. Under this 
view, tie court committed no error in admitting the final set- 
tlement, and order of the County Court, and the evidence of 
Mrs. England, and in refusing the second, third, fifth and 
sixth instructions asked by the defendant. 

The transcripts from the State of Texas showing the ap- 
pointment and bonds of Amanda Rucker and C. D. Pickett 
were properly admitted under section 39 (Wagn. Stat., 
p- 67S), in relation to guardians and curators. 

The first, fourth, and seventh instructions were therefore 
properly refused, as also the eighth, which was on a point 
wholly immaterial. Some*question was made as to the 
allowance of interest, but that point was not specially brought 
to the attention of the trial court, in the motion for new trial, 
and will not be reviewed here. The judgment is manifestly 
for the right party, and it will be affirmed. Let the judg 
ment be affirmed. 

The other judges concur except Judge Vories, who is ab- 
sent. 
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S. P. Doss, Respondent, vs. Missourt, Kansas & Texas R. R. 
Co., Appellant. 


1. Railroad Companies-Liable in punitive damages, when.—A railroad company 
is not liable in exemplary or punitive damages except where the acts of its 
agents, which brought about the injuries, are wanton or malicious. 

2. Railroads—Stepping from train while in motion- When negligence shown by.— 
Whether an attempt to step froma train when in motion is, under the partica- 
lar circumstances of a given case, such negligence as will relieve the company 
ef responsibility, is a question of fact for the jury. 

8. Rai/roads—Injuries to person not a passenger acting as escort—Measure of 
care required of the company.—The agents of railroad companies are liable for 
injuries caused by the want of ordinary care, where the person injured was at 
the train to meet with, or part from, a passenger, although not himself a pas- 

senger or employee. 
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And in a case where plaintiff had in charge a lady and her infant child. held, 
that he was entitled to have sufficient time to escort her to a seat and then to 
leave the train. If the time of stopping was too short, or if the agent of the 
road failed to give the usual notice of thestarting of the train, there was not 
an exercise of such ordinary care as the company was bound to employ in 
order to escape liability. 


Appeal from Vernon Circuit Court. 
“\ Philips § Vest, for Appellant. 


I. Respondent was not a passenger, nor is it averred that 
he entered the appellant’s cars under any contract with or by 
permission of appellant, nor that it was necessary for him to 
have gone on the train. Hence the petition is bad. (Lucas 
Adm’r vs. Taunton & N. R. R. Co., 6 Gray, 64, 66.) 

II. Appellant was under no obligation to give him signals 
of starting. Neither the custom of the railroads nor the 
courts have ever given these signals any such office. (Lucas, 
Adm’r vs. T. & N. R. R. Co., 6 Gray 67.) 

ILI. Respondent’s own negligence contributed to his al- 
leged injury, as he attempted to leave the train while in mo- 
tion, and as proof of the velocity of its motion it is shown that 
he was flung by its force on the platform. It needs no citation 
of authorities to show that in such cases, toward a person 
not a passenger, the carrier was under no obligation to exer- 
cise any extraordinary care, but the least incautionsness on 
his part was most culpable. (18 Barb. S. C., 368; 18 N. Y., 
422, 425-6.) 

IV. This was no case for punitory damages. If the injury 
to the person be committed unintentionally, and result simply 
from a want of care, as in this case, the damages awarded 
should be compensatory. Exemplary damages in such actions 
ean only be given where the act complained of was willful 
and intentional. (Goetz vs. Ambs, 27 Mo., 28, 33; McKeon 
vs. Citizens’ R. R. Co., 42 Mo., 80; Franz vs. Hilterbrand, 
45 Mo., 121; 2 Greenl. Ev., 250, 8. 253, title Damages.) 


Waldo P. Johnson, for Respondent. 


I, A lady with an infant child, and especially in the night- 
time has the right to be conducted on the cars, even by a per- 
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son who is not a passenger. And the company is responsible 
for injuries done him in the premises through the negli- 
ence of its agents. ( Farwell vs. Boston & N. R. R. Co., 4 Met., 
5,56; 8. P. Phil. & Reading R. R. Co. vs. Derby, 14 How., 
468; 45 Mo., 255; 46 Mo., 353.) 

II. The questions of fact whether plaintiff was on the cars 
under such conditions as gave him a right to be there, and 
whether plaintiff was injured by the gross negligence of de- 
fendant’s servants, and whether plaintiff was guilty of con- 
tributory negligence, were all fairly left to the jury and there 
is no legal ground for disturbing their verdict. (50 Mo., 
461; 37 Mo., 240; 26 Mo., 441; 45 Mo., 255; 46 Mo., 353.) 





or 0g 


Napron, Judge, delivered the opinion of the court. 


This action was to recover damages for an injury sustained 
by plaintiff in stepping down from one of defendant’s cars to | 
the platform connected with the station house. | 

The petition states that defendant, as a common carrier, vi 
vound to provide suitable means of ingress and egress in and 
from their cars, and suitable platforms, from which passen- 
gers could pass into said cars, so that passengers could pass 
with safety into the cars, and more especially into the car | 
provided for female passengers ; and that it was their duty to | 
stop said car, so set apart for female passengers, at such plat- 
form so that female passengers could pass into and out of said 
car with safety. 

The petition then alleges that on the 10th of May, 1872, 
the plaintiff was attending his sister-in-law, with her infant 
child, to the depot at Nevada, with a view to place them in 
the ladies’ car; that the train stopped in the night-time, and 
the employees of defendant grossly neglected to stop the la- 
dies’ car of said train, at said platform, as they were in duty 
bound to do, but allowed said car to be stopped at a place 
distant from said platform. And in consequence of said neg- 
ligence it became necessary for the lady and her child, who 
were under plaintiff's charge, to pass through a number 
of other cars of said train, which were dark and unlighted, 


























JEFFERSON CITY. 





Doss v. Mo., Kas. & T. R. R. Co. 





so that by the time the plaintiff, with the lady and child, 
reached the door of the ladies’ car, the train started. without 
giving any signal, and persons on tlie train desiring to leave 
could not do so with safety. 

It is averred that any female passenger has a right to be 
conducted into the car, where she is to be conveyed, and 
therefore plaintiff, having been requested in this instance by 
the female passenger to escort her, had a rigit to be in said 
car at the time aforesaid, and a right to be duly notified by 
signal or otherwise of the time of starting said train, so that 
he could pass therefrom with safety. 

Nevertheless, it is further averred, the agents of defend- 
ant, with gross negligence started the train without giving 
any such signal or other notice, and the plaintiff without any 
negligence on his part, in attempting at the time the train 
started, to pass from it to the platform, was, in consequence 
of the sudden and rapid motion of the cars, thrown sudden- 


a. and violently against and upon said platform, and received 


great bodily harm, ete. 

The answer denies all the material allegations of the petition. 
The testimony was to the effect, that the plaintiff, who lived 
at Nevada, which was near a station on the defendant’s road, 
accompanied his sister-in-law to the station, with a view to see 
her and her child safely on the cars, on the night of ‘ne 15th 
of May, 1872; that the train was behind time by half an 
hour or more; that on its arrival, the plaintiff who was on the 
platform with the lady under his charge, discovered that the 
ladies’ car did not get within ten feet of the platform, and 
therefore conducted the lady and child to an opening which 
led to the car immediately behind the baggage or express 
ear, and passed through that car, and perhaps another, until he 
reached the car next to the sleeping-car; that as soon as the 
lady was seated, he turned back, and, without having observed 
that the train was in motion, attempted to get out on the 
platform, and was thrown or fell upon it and injured. 

The evidence in regard to the length of time the train 
stopped, and as to any signal being given before starting, 
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either by the usual proclamation from the conductor of “all 
aboard,” or by ringing of the bell, was conflicting. The time 
the train was stopped was according to all the witnesses, how- 
ever, between two and five minutes, and the conductor stated, 
that after his ery of “all aboard,” he waved his lantern to the 
engineer as a signal tomove. The customary delay at that sta- 
tion of the express train was, according to the statements of 
the officers, about two and a half minutes. 

The court, at the request of plaintiff, instructed the jury as 
follows : 

1. “The court instructs the jury, on the part of plaintiff, 
that it was the duty of the railroad company, as a common 
earrier of passengers, by its agents and employees, to have so 
stopped the passenger cars at the platform at the depot. as to 
have made it safe for ingress and egress of passengers into 
and from the same ; and also to stop the cars for a sufficient 
length of time to get on and off the cars with safety, and before 
starting to have given a signal of starting, for such reason- 
able length of time as to have enabled passengers to get on 
with safety, and persons to get off with safety, and if the jury 
believe from the evidence that the plaintiff, as the conductor 
of his sister-in-law and her infant child, who were taking 
passage on said cars, put said sister and child as soon as he 
could, after the train stopped, on the cars and immediately left 
and attempted to pass from the cars to the platform, and that 
the cars were started without giving reasonable length of time 
to get off, and without giving the usual signal of starting, and 
that in consequence of such negligence on the part of the 
employees of the company, the plaintiff was injured 
in getting from said cars, the jury will find a verdict 
for the plaintiff, and assess the damages at such amount as 
they may believe from the evidence that the plaintiff has sus- 
tained, not to exceed $10,000.” 

2. “The court instructs the jury, on the part of the plain- 
tiff, that if they find for the plaintiff, they are not contined to 
the actual damages sustained by the plaintiff, but may take 
into consideration all the cireumstances and facts detailed in 
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evidence, and may give exemplary or punitive damages in 
such reasonable amount, above the actual damages sustained, 
as they believe the evidence warrants.” 

~ 8. “If plaintiff used due diligence in getting from the car, 
and if the train was prematurely started, without due and 
reasonable notice of such starting, and if the plaintiff was not 
conscious of the starting of such train when he attempted to 
step from the cars to the platform, then plaintiff is not the less 
entitled to recover on account of the time and manner of his 
stepping from the car. 

The court refused the following instructions asked by de- 
fendant. 1. “If the jury believe from the evidence, that plain- 
tiff was not a passenger on defendant’s cars, it was not neces- 
sary for him to be notified of the time of the departure of 
the cars.” 2. “That the defendant is not bound to use the 
same degree of care in regard to the plaintiff, a stranger who 
voluntarily went upon its cars for the purpose of seeing his 
sister safely started, that it is to passengers.” 3. “That if the 
jury believe from the evidence, that the plaintiff voluntarily 
went upon defendant’s cars, without the intention of becom- 
ing a passenger, and voluntarily left defendant’s cars, and was 
injured while voluntarily me said cars, while they were 
in motion, he cannot recover.” 4. “Thatif the jury believe 
from the evidence, that plaintiff was not_a & passenger on_de- 
fendant’s cars at the time of the alleged injury, then it de- 

volves upon him to prove that he was on said cars by author- 
ity of some. connected therewith, or that it became 
necessary for him to go upon defendant’s cars at that time, be- 
fore he can recover. And the mere fact that he went upon 
the cars for the purpose of seeing his sister seated, without 
proving the necessity of so doing, and was injured in leaving 
the cars while they were in motion, will not entitle him to 
recover.” 

To the action of the court in refusing those instructions, 
the defendant duly excepted. 

The court, of its own motion, gave the following instruc- 
tions: “That if the jury believe from the evidence, that 






































JANUARY TERM, 1875. 


Doss v. Mo., Kas. & T. R. R. Co. 








plaintiff was not a passenger on defendant’s cars at the time of 
the alleged injury, it devolves on plaintiff to prove that he 
was on the cars, by authority of some person connected there- 
with, or that it became necessary for him to go upon said 
ears, and plaintiff cannot recover, uniess they should believe 
from the evidence, that it was necessary for him to go on the 
cars to seat his sister-in-law and child, and the jury are to 
consider all the cireumstances of the case as to whether it 
was necessary or not for plaintiff to go on the cars.” 

The defendant duly objected and excepted to the giving of 
all the above instructions. 

The verdict was for plaintiff and the damages assessed at 
$1,600. Motions for new trial and in arrest were made, 
which were overruled, and the case is brought here by appeal. 
The decision of this case depends entirely on the propriety 
of the instructions given to the jury, and it is obvious that 
the judgment must be reversed on account of thé second in- 
struction given for the plaintiff, on the subject of punitive or 
vindictive damages. We have decided that such damages 
may be warranted against a corporation as well as against an 
individual, where the cireumstances of the case authorize 
them. (Perkins vs. M., K. & T. R. R. Co., 55 Mo., 214.) 
Therefore, where the agents of a corporation act wantonly or 
maliciously, the corporation may be held to answer in exem- 
wary damages. But there was no evidence in this case tend- \ 
re to prove any intentional wrong to plaintiff; in fact it ap- 
pears aflirmatively, that the conductor was not aware that the 
plaintiff was on the train, nor so far as the evidence of the 
plaintiff himself shows, was the conduct of any of the officers 
or agents of the defendant, in anywise influenced by any 
knowledge of the plaintiffs situation, or of his wish to get 
off the train. An instruction therefore on the subject of pun- 
itive damages, was a mere abstraction; but perhaps not a 
harmless one, since the jury might well infer that the court, 
in giving such an instruction, was of opinion that there was 
some evidence in the case to justity it. 
3—VOL L IX. 
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The first instruction presents questions of more difficulty, 
upon which there has been no uniformity of opinion in such 
adjudged cases as we have been able to find. It is clear, that 
the same degree of care on the part of a railroad company ex- 
acted by the law in regard to passengers, is not required of 
them, in regard to persons who are not passengers. In the 
latter case, nothing more is required than ordinary diligence. 
And whether there is a want of ordinary care in a particular 
ease, depends so much on its attendant circumstances, that a 
definite rule becomes difficult, if not impossible. The 
points of negligence averred and insisted on here are: Ist. 
The failure of the officers to put the passenger cars in connec- 
tion with the platform,’so that passengers could pass into and 
from them directly to and from the platform; 2nd. The fail- 
ure to give notice by signal or otherwise to plaintiff of the 
starting of the train; 3rd. The failure to stop the cars for a 
sufficient length of time to enable the plaintiff to get on and 
off the car. 

It is intimated, and perhaps decided in some adjudged 
cases, that a person occupying the position of the plaintiff, is 
in the position of a mere trespasser, on an implied license, 
and therefore, althongh the law requires of railroad compa- 
nies, as common carriers of passengers, great exactness and 
eare in regulating the departure of trains, and in the giving 
notice to passengers of such departure, yet such care is not 
required in relation to persons who are not passengers, or not 
upon the premises at the instance or request of the company. 
And it was accordingly held in the case of Lucas, Adm’r vs, 
T. & N. B. R. R. Co., (6 Gray, 64) that “the rules and 
regulations presented by a railroad company in relation to the 
departure of trains and for giving notice to passengers, do not 
extend to persons who are not passengers, with or without com- 
pensation, or who are on the premises without request .or in- 
stance of the company, and therefore the omission to comply 
with such regulation is no ground of complaint by one who 
is not a passenger, if, under the circumstances, the company: 
used ordinary care ;” and further, “that the law has not im- 




















JANUARY TERM, 1875. 





Doss v. Mo., Kas. & T. R. R. Co. 





posed upon the railroad company the duty of giving special 
notice of the train to leave, to persons who are not passengers, 
with or without compensation, or who are not there at the 
instance of the company; nor of prescribing by rules a sys- 
tem or method for giving such notice to such persons. 

Persons entering the cars, who are not passengers, and with- 
out the request or instance of the company, are bound to 
know the time of departure (if such time be fixed and rea- 
sonable public notice given thereof,) and to leave the cars 
in such season before the time so fixed, as would enable them 
to get off with care, before the cars are set in motion. With 
the arrival of the time fixed for the departure of the cars, the 
implied license or permission ceased, and with it the liability 
of the defendant, except in case of misfeasance or gross negli- 
gence.” This was said in a case where a lady had con- 
ducted and assisted into the cars, her aunt who was aged and 
intirm, and affected by disease of the heart and unable 
to enter the cars without assistance, and upon leaving 
and attempting to step on the platform after the cars had 
commenced moving, was precipitated under the wheels, and 
her arm and leg severed from her body. The court held she 
had no cause of action, upon the ground that she was on the 
cars merely by license or permission, and because in such 
case she attempted to leave the cars after they were put in 
motion. Whether the usual signals for leaving had been 
given or not, was treated as an inquiry of no importance, on 
the ground that the lady (plaintiff) was where she had no 
right to be—that was on the steps of the car. 

We should be very reluctant to hold, that an aged or in- 
firm mother, or sister or wife, or indeed any other woman, 
especially if incumbered with an infant child, should not be 
allowed the assistance of a male friend or relative in getting 
a seat upon a railroad car, and that such friend or relative was 
to be treated as a mere stranger to the company, having no 
claim upon the company for an injury under any circum- 
stances. Not being a passenger, it is conceded, that no ex- 
traordinary care was required; but whether the neglect of 
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customary signals would not amount to ordinary negligence, 
is a matter, upon which the Massachusetts decision is not sat- 
isfactory. 

The doctrine of the Supreme Court of Pennsylvania in 
Gillis vs. The Pa. R. R. Co., (8 Am. L. Reg., 729, decided in 
1869) seems more consonant with justice. 

In that ease, a platform connected with the depot at Johns. 
town extended over a canal, or a chasm once used as a canal, 
and on the occasion of President Johnson’s arrival in the 
cars, a multitude of people gathered on this platform, to hear 
the President’s speech, and the timbers which supported it 
gave way, anda number of persons were precipitated into 
the chasir, some of whom were killed and others seriously 
injured. The court held, however, that the company own- 
ing the road was not responsible to the persons injured, who 
caine through curiosity and had no business with the road ; 
but as to persons who came on the platform to meet or part 
with passengers, the court held the company bound to have 
the structure strong enough to bear all who could stand up- 
on it. The judge observed: “ Had it been the hour for the 
arrival or departure of a train, and he (the plaintiff) had 
gone there to welcome a coming or speed a parting guest, it 
might very well be contended that he was there by authority 
of the defendants, as much as if he was actually a passenger, 
and it would then matter not how unnsnal might have been 
the crowd, the defendants would have been responsible. As 
/ to all such persons to whom they stood in such a relation as 

required care on their part, they were bound to have the 

structure strong enongh to bear all who could stand on it. 

As to all others they were liable only for wanton or inten- 

tional injury. The plaintiff was on the spot merely to enjoy 

himself, to gratify his curiosity, or to give vent to his patri- 
otic feelings. The defendant had nothing to do with that.” 

This seems the more reasonable doctrine and is sanctioned 
by the recent English cases of Gautrel, Adm’r vs. Egerton 

Law Rep., (2 C. P., 871); Holmes vs. N, E. R. Co. Law Rep., 


(4 Exch., 254). And if a person who visitsa railroad train to 
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welcome a2 coming guest, or speed a parting one, is held to have 
claims on the railroad company for ordinary care, surely one 
who attends a female passenger, incumbered with an infant 
and a sitchel, is entitled to hold the company to equal re- 
sponsibility. 

The first part of instruction number one, given for the 
plaintiff in regard to the duties of defendant, in relation to 
its passengers, though abstractly correct, was outside of the 
ease on trial. That instruction declared that “it was the 
duty of the railroad company, as &@ common carrier of passen- 
gers by its agents and employees, to have so stopped the 
passenger cars at the platform of the depot, as to have made 
it safe fur ingress and egress of passengers into and from the 
same.” - 

This is trne, but the plaintiff was not a passenger, and no 
injury happened to the lady, who was a passenger, by reason 
of the failure of all the passenger cars to be placed within 
reach of the platform. But the plaintiff was entitled to have 
sufficient time to escort the lady under his charge to her seat, 
and then leave the cars. If the time was not enongh7%r i 
the defendant’s agents failed to give notice of the starting of 
the train, by the usual signals, of an oral ery of “all aboard ”} 
from the conductor, and the ringing of the bell by the engi-, 
neer, it was not such ordinary care as the defendant was 
bound to exercise, both towards passengers and persons in the 
situation of plaintiff. ~ And these questions of fact were there- 
fore properly submitted to the jury by the court. 

Whether the attempt of plaintiff to step from the cars 
when the train was in motion, was under the circumstances 
of the case, such negligence as would relieve the defendant 
of all responsibility for accident, is a question of fact for the 
jury, as this court held in the case of Wyatt vs. Citizen’s R. 
R. Co., 55 Mo., 485; Karle vs. K. C., St. Jo., & B. R. R., Jd, 
476; Loyd vs. Hann. & St. Joe. R. R. Co., 53 Mo., 509; 
Burham vs. St. Louis, & I. M. R. R., 56 Mo., 338. WThese 
are risks which the most prudent men will take, and 
the plaintiff will not be barred of a recovery for his in- 
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jury, if he adopted the course which most prudent men 
would take under similar circumstances. For a person to 
jump from a car, propelled by steam, when it is in rapid mo- 
tion, may be regarded as mere recklessness ; but to step from 
a car not yet beyond the platform, and whose motion is so 
slight as to be almost or quite imperceptible, may not be neg- 
ligence, and whether it is or not, is for the jury to decide 
from the physical condition of the person, and all the attend- 
ant circumstances. A young, healthy and vigorous man may 
assume risks which would be culpable negligence in another 
of feeble health or protracted age. (Shearm. and Redf. Neg., 
Ch. 30; Foy vs. Brighton R. R. Co., 18 C. B. N. 8., 225; 
Filer vs. N. Y. Central R. R., 49 N. Y., 47.) 

If the first instruction asked by defendant is understood to 
mean any special notice to plaintiff, it was correct and should 
have been given. It was the plaintiffs business to make him- 
self acquainted with the usual delay of the train at Nevada, 
and with the usual signal for the starting of the train, and if 
that signal was given in time for plaintiff to have left the 
cars, his delay was at his own risk. It was impossible for the 
conductor to know that the plaintiff. in going on the ears, did 
not intend to go as a passenger. He was therefore entitled 
/ to no other notice than such as was given to passengers, to 
enable them to get on and off the cars. 

The third and fourth instructions asked by defendant were 
properly refused. 

The judgment is reversed and the cause remanded; the 
other judges concur. 
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Henry Curve, et al., Defendants in Error vs. James AsKINs, 
Plaintiff in Error. 

1. Practice, Supreme court—Insiructions, not preserved in record,ete.—Exceptions 

to the action of the lower court in giving or refusing instructions, will not be 


considered, when they are not preserved in the record, 
Error to Lawrence Circutt Court. 
Henry Brumback, for Plaintiff in Error. 
Bray § Teel, for Defendants in Error. 
Waener, Judge, delivered the opinion of the court. 


Plaintiffs brought their action to recover damages for inju- 
ries which they alleged they received in consequence of de- 
fendants creating a fire which was negligently communicated 
to their premises. In the court below they had a verdict for 
thirty-five dollars, and the defendant sued out his writ of 
error. . 

The evidence was conflicting, but it was ample to sustain 
the verdict. The defendant objected to the instructions 
given for the plaintiff, and also to the refusal of the court to 
give certain declarations offered by him. But the plaintiff's 
instructions are not preserved in the record, and therefore 
the principles of law on which the case was submitted cannot 
be reviewed. 

Nothing appearing to the contrary, the presumptions are 
that the court decided correctly. 

The judgment is affirmed; The other judges concur, ex- 
cept Judge Vories, who is absent. 
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Joun W. West, Plaintiff in Error, vs. Wurrtxy F. Fowrer, 
Defendant in Error. , 

1. Bill of exceptions—Filing of at subsequent term—Consent must be of record, 
—<A bill of exceptions cannot be filed at a period subsequent to the term at 
which judgment was rendered, except by consent of parties, and where the 
agreement is made a matter of record. (West vs. Fowler, 55 Mo., 300, 


aflirmed.) 
Error to Miller Circuit Court. 
i 
Lay & Belch, with E. L. Edwards & Son, for Plaintiff 
' in Error. 
Ewing & Smith, for Defendant in Error. 
Suxerwoop, Judge, delivered the opinion of the court 


This cause is again before us on a re-hearing, granted by 
a majority of the court at the last term. 

There were two grounds upon which the former opinion 

| was based: Ist, that the consent of the parties did not appear 
from the record entry extending the time to December the 
ist, 1871; 2d, that the bill of exceptions was not filed within 
the time designated, and that the written agreement indorsed 
on the bill to prolong the time, could not have that effect, as 
it formed and constituted no part of the record. 

The first ground above specified has been obviated by an 
entry nune pro tunc; so that as the record now stands, by 
consent of parties, leave was given to file the bill by the Ist 
day of December, 1871; leaving the second ground of objec 
tion still remaining in all of its original force. And a re-ex- 
amination of the questions heretofore discussed, (see West vs. 
Fowler, 55 Mo., 300) has not induced the slightest change in 
our views or produced any inclination whatever to depart 
from wisely established and long settled precedent. 

In Ruble vs. Thomasson, (20 Mo.. 263) what purported to 
be a bill of exceptions was filed at aterm next after the trial, 
and, indorsed on the bill, was an agreement by the opposing 

counsel, that the bill might be filed nune pro tune, but 
there was no entry in fact made, and it was held that there 
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was no bill of exceptions. And it is note-worthy, that in that 
case there was no “ appearance on behalf of the respondent, 
and no objection urged against the instrument being consid- 
ered as a bill of exceptions.” That case is not distinguishable 
from this. Here, there is no record entry extending the 
time to December the 12th, and any outside agreement 
could by no means supply the deficiency in this particular. 

As to whether we might have been willing to overlook 
the point if it had not been urged here, or if in this court it 
had been by counsel expressly waived, is a matter whose con- 
sideration would at this time be merely anticipatory. 

As there is no bill of exceptions here, and as the record pro- 
per discloses no error, it only remains to reiterate our former 
conclusion, that the judgment must be affirmed. Judge 
Vories absent; the other judges concur. 


Freperick Scucienscra, ef al., Plaintiffs in Error, vs. Tons. 
D. Evans, Adm’r, Defendant in Error, 


1. Cass county Common Pleas Court—Error will lie to from Circuit Court in 
probate cases—Constitution.—Under the act organizing the Common Pleas 
Court of Cass county, (Sess. Acts 1867, p. 88, 3 25) a writ of error will lie 
from the Cirenit Court of Cass county to the former tribunal on matters per- 
tuining to probate as well as other business, That section is not unconstitu- 
tional under 3 12, Art. VI of the State Constitution. (See Ross vs. Murphy, 
55 Mo., 372.) 


Error to Cass Circuit Court. 
Boggess §& Sloan, for Plaintiffs in Error, cited Charter of 


Cass Court of Common Pleas (Sess. Acts 1867, p. 88, § 23) ; 
State Const., Art. VIL, §§ 1, 21; Ross v. Murphy, 55 Mo., 
) 


* 
~ 


‘ 
=-- 


W. R. Chaplin for Defendant in Error. 


¢ 


I. The writ of error is not a statutory but a common law 
writ, and will only lie where the proceeding in the court 
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below was according to the forms of the.common law. (Bart- 
ling v. Jamison, 44 Mo., 141; State vs. Henly, 48 Mo., 581, 
and cases cited.) And it has universally been held that 
these writs do not lie from Probate Courts and courts pro- 
ceeding in a summary manner. 

II. The Common Pleas Court of Cass county had probate 
jurisdiction, but that jurisdiction must be exercised in the 
manner provided by the statutes for. other probate Courts 
thronghout the State. (Wagn. Stat., 119, §$ 2-11.) 

III. If the legislature intended by the act creating the 
court to provide for a different mode of reviewing its judg- 
ments in probate matters from that prescribed by the general 
statutes, the act would be unconstitutional as being special 
legislation. The effect of such a Jaw would be to estab- 
lish an entirely different practice in probate business in Cass 
county from that prescribed for other counties in the State, 
and the legislature might upon the same principle prescribe 
a different mode of practice in all the different counties. 


SuxErwoop, Judge, delivered the opinion of the court. 


A claim was presented for allowance in the “Common Pleas 
Court,” of Cass county, against the estate of Torry, deceased ; 
but judgment going in favor of the administrator of said es- 
tate, a writ of error was sned out, whereby the cause was 
taken to the Cass Circuit Court, where, upon motion of de- 
fendant, after assignment of and joinder in error, the writ of 
error was dismissed on the ground that such writs did not lie 
“jin matters pertaining to probate business ;” and the correct- 
ness of this ruling is the only point for our consideration 
which the record presents. 

And an examination of § 23 of the law organizing the 
Common Pleas Court, will speedily relieve the ease of any 
fancied difficulty. That section provides, that: “ The Cir- 
cenit Court of Cass county shail have a superintending con- 
trol over the said Court of Common Pleas, and appellate jur- 
isdiction from its final judgments and decisions, by appeal or 
writ of error, which shall be allowed and presented in the 
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manner and with the effect prescribed by law in cases of ap- 
peal or writ of error from the Cirenit to the District Court.” 
This section, it will at once be perceived, is broad enough to 
embrace all cases, over which the Common Pleas Court has 
jurisdiction, whether involving probate or other matters. 

The law makes no distinction and gives no preference to 
one class of suitors over any other, but grants the same facili- 
ties for an appeal or writ of error, to the claimant against an 
estate, as it does to him who files his petition and brings his 
suit; and the law must therefore be our guide. 

All courts of mere statutory origin are but creatures of the 
legislative will. This subject has heretofore very frequently 
received consideration at our hands, and the power of the 
legislature to deal with these courts in any manner not incon- 
sistent with the organic law of the State. always maintained. 
(See Harper vs. Jacobs, 51 Mo., 296; Ross vs. Murphy, 55 
Mo., 872; Smith vs. Guerant, Jd., 584.) 

In consequence of these views, the judgment must be re- 
versed and the cause remanded. Judge Vories absent; the 
other judges concur, 





co) 


Wa. Paar, et al., Appellants, vs. Lewis Drxon, e¢ al., Re- 
spondents.’ 


1, Deed of trust—Land bought in by wife of maker—Note and deed of trust given 
by wife for purchase money—Effect of sale as to creditors.—Where land sold 
under a deed of trust was purchased by the wife, and to secure the purchase 
monev she executed to the trustee her note secured by her deed of trust, held, 
that although the note and deed were void, yet the sale would, in the absence 
of fraud in fact, be valid as against the claims of creditors acquired after the 
first deed of ¢rust. 

2. Fraud—Verdict of jury on ground of, set aside when.—On questions of fraud 
in fact the verdict of a jury is not conclusive, but will not be disturbed by the 
Supreme Court, on the ground of fraud shown, unless the facts are entirely 
irreconcilable with the hypothesis of honesty and good faith. 


Appeal from Bates Circuit Court. 
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Plaintiffs in their petition pray to have the deed from De- 
jarnett to Elizabeth Dixon, and also the trust deed made by 
Elizabeth Dixon conveying the lands to secure the purchase 
money to Dejarnett set aside, on the ground of fraud. 


Page & Holcomb, tor Appellants. 


I, The sale made by Dejarnett to Elizabeth Dixon under 
the mortgage, was fraudulent, and the deed made by him to 
her should have been declared fraudulent and void, as a mat- 
ter of fact. (Allen vs. Berry, 40 Mo., 282. 

If. Admitting that Mrs. Dixon purchased the land, and 
that the relation she held to Lewis Dixon, as his wife, would 
not prevent her from purchasing his property at such a sale 
and holding it, adversely to him, still to defeat the claim of 
Dixon’s creditors, it must appear that she paid for the prop- 
erty with her own money, or at least with money that was 
not her husband’s. (Potter vs. Stevens, 31 Mo., 62; Pawley 
vs. Vogel, 42 Mo., 291; King vs. Moore, 42 Mo., 551; Me- 
Laran vs. Mead, 48 Mo., 115; Rippey vs. Rippey, 46 Mo., 
571; Eddy vs. Baldwin, 23 Mo., 588; Rankin vs. Harper, 23 
Mo., 579.) 

Ill. Mrs. Dixon’s note and deed of trust were utterly void. 
A feme covert’s contracts are null. (Bauer vs. Baner, 40 Mo., 
61; Higgins vs. Peltzer, 49 Mo., 152.) The purchase of this 
property and the convevance of it to her by Dejarnett, did 
not make it her separate estate. There are no words in the 
deed such as are necessary to create in her a sole and sepa- 
rate estate. (Schafroth vs. Aimbs, 46 Mo., 580; Huff vs. 
Price, 50 Mo., 228.) 

IV. Having paid nothing for this property, nor incurred 
any legal liability to pay for it, the conveyance of it to her 
is without any valuable consideration in law, and is absolutely 
void. (Wagn. Stat., 280, § 4; Woodford vs. Stephens, 51 
Mo., 443.) It cannot be sustained upon the ground that it 
is founded upon the consideration of love and affection, tor 
at the time of the conveyance to her, Dixon was insolvent, 
and he must be just before he can be generous. (Gamble vs. 
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Johnson, 9 Mo., 589; Lane vs. Kingsbury, 11 Mo., 402; 
Woodson vs. Pool, 19 Mo., 340.) 

V. Admitting that the sale to Mrs. Dixon had been fair, 
not tainted with fraud, and that she paid for the land out of 
her sole and separate property, still we claim that the rela- 
tion she bore to Lewis Dixon (her husband) was such as to 
prevent her from acquiring a title adverse to his title. (Bar- 
ringer vs. Stiver, 4 Am. Law. Reg., 559; Frossell vs. Rozier, 
19 Mo., 448; Evans vs. Gibson, 29 Mo., 223.) 

VI. This being an equitable proceeding, this court will re- 
verse it if the evidence did not warrant the finding. (King 
vs. Moore, 42 Mo., 551; Rippey vs. Rippey, 46 Mo., 571; 
Pawley vs. Vogel, 42 Mo., 291; Potter vs. Stevens, 31 Mo., 
62.) 

Waldo P. Johnson, for Respondents. 


I. The first point decided by the jury and sanctioned by 
the court, was, that the sale made on the 10th day of April, 
1868, was not made with intent to hinder, delay, or defraud 
the creditors of said defendant, Lewis Dixon, and the second 
point decided, was, “ that the money alleged by defendant to 
have been paid by defendant, Elizabeth Dixon, was paid out 
of her sole and separate estate.” (Iardin vs. Phelps, 51 Mo., 
832.) The court found accordingly, and its finding was con- 
elusive. (Hale vs. Coe, 49 Mo., 181.) 

If. Fraud must be proved, and cannot be presumed. There 
is no proof of fraud in this case. The evidence is clear and 
conclusive, 


Napron, Judge, delivered the opinion of the court. 


The petition in this ease states, that on the 25th of October, 
1867, Hackett, administrator, recovered of Dixon $707, and 
on the 25th of October, 1867, George W. Seiver recovered of 
Dixon $375; that executions were issued on these judgments 
bearing date March 11th, 1868; that the sheriff of Bates 
county levied these exeentions on the 12th of March, 1868, 
on certain lands described in the petition, and that plaintiffs 
became the purchasers. 
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Before this, on the 7th of May, 1861, Lewis Dixon and his 
wife made a deed of trust to Dejarnett, to secure the payment 
of two notes, amounting to about $600, dated in 1861, and 
Dejarnett was authorized to sell to the highest bidder at the 
court house door, after giving a specified notice. The peti- 
tion states that Djearnett, on the morning of the 10th of 
April, 1868, fraudulently proceeded to sell said lands, and 
that Elizabeth Dixon, wife of said Lewis Dixon, became the 
purchaser. The petition avers that the sale was made at an 
unusual hour—8 o’cloek in the morning—and that said sale 
was made after levies had been made of the executions, under 
which plaintiffs were purchasers. It is further stated, that 
Elizabeth Dixon, on the 10th day of April, 1868, executed 
and delivered to one Tucker, a deed of trust of these lands, 
to secure the note to Dejarnett, for the money she bid on the 
land. 

.The plaintiffs claim that this sale under the deed of trust to 
Dejarnett was fraudulent, and that they, as purchasers under 
the execution sale as against Lewis Dixon, had the better title. 
And this question of frand was submitted to a jury by the 
Circuit Court, and on this question the jury found for the 
defendants. On the trial before the jury, a great number of 
of instructions were asked, some of which were given and 
some refused. It is not necessary to copy these instructions. 
The verdict was not conclusive in the Circuit Court, nor in 
this court. 

The facts in the case are really not disputed, except as to 
the hour of the day on which the trust sale took place. It 
does not appear that any particular time was specified in the 
deed, except that the notice was to be 20 days before tlie 
sale, and the sale was to be at the court house of Bates coun- 
tv. There was an attempt to show that notices were not 
duly given in conformity to the deed, but the testimony of 
the person who put up these notices seems to be conclusive 
on this point. 

The evidence was conflicting as to the time of day at which 
the sale was made, some wituesses thinking it was as early as 
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(9) nine o’clock, and others, among whom was the trustee, 
Dejarnett, testifying that it was after 10 A. M. The evi- 
dence on this point was nowise important unless so far as it 
tended to show a fraudulent conspiracy on the part of the 
trustee with the grantor in the deed, to put the property be- 
yond the reach of the grantor’s creditors. And the main 
question in the case was, in the Cireuit Court, and is here, 
whether this sale of Dejarnett was designed to protect Dix- 
on’s property from the reach of his creditors. The sale was 
made to Dixon’s wife, and Dejarnett, the trustee, made ¢ 
deed to Mrs. Dixon, and Mrs. Dixon gave her note for a part 
of the purchase money, and executed a deed of trust to one 
Tucker to secure to Dejarnett the payment of her note. 
This transaction it is urged, was a mere nullity, as Mrs. Dixon 
could not be held bound on her note nor on her deed of trust. 
This is true, but the question remains, how far the plaintiffs 
have a right to complain of such imperfect security, so long 
as Dejarnett was satisfied. It is clear that they have none, 
but the facts are adduced to establish the frandulent intent 
of Dejarnett, and in this view they are certainly of much 
force. This is based on the general principle, that creditors 
are sagacious enough not to give up good securities for in- 
valid ones. 

But there is also another general principle acted on by 
courts in their investigation of cases of this character, that in 
determining the motive and character of the acts of parties, 
where such acts may be ascribed to either good or bad mo- 
tives, they will presume such acts to have sprung from hon- 
est intentions, unless there is clear evidence to the contrary. 

There was no evidence to establish improper motives on 
the part of Dejarnett, except that the sale took place at an 
early hour of the day, and the plaintiffs did not get to the 
court house till after the sale was over, and never saw the ad- 
vertisements of the sale. The plaintiffs had judgments against 
Dixon, subject to the mortgage. At the mortgage sale it 
was their right and interest to see that the land brought its 
full value. They knew very well that this mortgage, having 
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been executed and recorded long anterior to the claims on 
which they got judgments, was entitled to priority over their 
judgments, and that a sale under it would carry the title, 
and if they supposed the land was worth greatly more than 
the mortgage debt, they had the right, with others, to see 
that the land brought its full value. There is no evidence 
concerning the real value of this land, a material fact in the 
issue presented. Nor did the petition allege that Dixon had 
no other lands or other property. The proof however, estab- 
lishes that he did have no other property ; and this defect in 
the petition may therefore be overlooked. 

There is no question concerning the bona fides of the 
mortgage—when it was made—nor is there any pretense that 
when it was made in 1860, Dixon was in debt, or that it was 
made with any view whatever to defraud his creditors, if 
indeed he had any at that time. The circumstances relied 
on to establish fraud, whilst they are undoubtedly marks of 
fraudulent designs, are also consistent with the hypothesis of 
good faith and when that is the case, this court, on a mere re- 
view of the facts, would be very reluctant to disregard the 
verdict of the jury, and the subsequent adoption of that ver- 
dict by the Circuit Court. 

To justify such a course, the facts must be entirely irre 
concilable with the hypothesis of honesty and good faith. 
And upon this view of the case, the judgment of the Circuit 
Court is affirmed. 





° 


Joun Brooks, Defendant in Error, vs. G. 8. Duckworrn, 
Adm’, ete., Plaintiff in Error. 


1. Probate court—Amendment of judgment of allowance in County Court—En- 
_try nune pro tunc.—Where jurisdiction of a claim for allowance is transferred 
from a County to a Probate Court, the latter may amend thre judgment of the 
former, by an entry mune pro tunc, showing the giving or waiver of notice of 
the claim; and to that end it may hear testimony; and in the absence of 
proof to the contrary, it will be presumed that the action of the court was 
based upon legitimate and sufficient evidence 
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Error to Dent Circuit Court. 
E. T. Wingo, for Plaintiff in Error. 


I. A judgment or order of allowance of a demand against 
an estate, where there has been no notice to the administra- 
tor, and where notice has not been waived in open court, 
may be set aside at any time. (Bryan vs. Mundy, 14 Mo., 
458.) 

Il. Both the Probate and the Cirenit Courts erred in per- 
mitting parol testimony to prove the action of the County 
Court when said demand was allowed; the action of the 
court can be proved only by its records. (Milan vs. Pem- 
berton, 12 Mo., 598.) 

III. An entry mune pro tune can be made only by the 
court that tried the cause, or acted in relation to the matter 
in dispute. (Saxton v. Smith, 50 Mo., 490.) 


Ewjng & Smith, with 2. J. Seay, for Defendant in Error. 


I. A court may always at subsequent terms correct mis- 
prisions of its clerk, so as to conform the record to the truth, 
and enter judgments nune pro tunc. (Turner, Ex’r, vs. 
Christy, 50 Mo., 145; Brewster vs. Dinwiddie, 25 Mo., 352; 
Stacker vs. Cooper, Ct. Ct., Jd.. 402; Gibson vs. Chouteau’s 
Heirs, 45 Mo., 171; Sernggs vs. Sernggs, 46 Mo., 271.) 

Il. The Probate Court was virtually the same as the Coun- 
ty Court; the jurisdiction was the same, and a change in the 
name of the tribunal would make no difference. 


Surerwoop, Judge, delivered the opinion of the court. 


In 1866 the plaintiff, Brooks, had a claim probated in the 
County Court of Dent County, against the estate of S. Dough- 
erty, deceased. Six vears thereafter the administrator de 
bonis non tiled his motion in the Probate Court of that 
county, (probate jurisdiction having been transferred from the 
County Court to that court) to set aside the judgment of al- 
lowance, on the grounds that it had been rendered without 
any notice to the administrator and without his waiving notice, 
4—voL. LIx. 
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and that the record of the allowance of the claim did not 
recite that any notice was given. Pending the consideration 
of this motion, the claimant also made one praying the entry 
of an amended order of allowance with an entry nune pro 
func showing that notice was given. The former motion 
was overruled and the latter prevailed; and an entry as 
praved for was made. 

Thi» entry which embraces and precedes the entry nune 
pro tune, among others, contains the recital, that the matters 
pertaining to the motion were “submitted to the court on 
testimony and argument.” What that testimony was we are 
left to conjecture. It may have consisted of memoranda 
gleaned from the minutes or docket of the court. 

The administrator appealed to the Circuit Court, where the 
plaintiff introduced the nune pro tunc entry already referred 
to, and parol evidence also, showing that notice was in fact 
given; to the introduction of all which matters the defend- 
ant objected, on the ground that the acts of the County Court 
could not be proved by parol evidence, but could be estab- 
lished alone by its records. 

The defendant introduced no testimony showing that notice 
was not given, but contented himself with the introduction 
of the original order of allowance, which did not in any man- 
ner recite that notice had been either given or waived. The 
Circuit Court affirmed the judgment of the Probate Court, 
and entered judgment against him, as if he were acting in an 
individual instead of a fiduciary capacity. 

There are three ways by which notice is served on an ad- 
ministrator or such service is waived: First, by serving him 
with a copy of the notice “containing,” ete. Second, by his 
appearing in court and waiving the service of such notice. 
Third, by his waiving service by writing. (Wagn. Stat., 104, 
§§ 15, 17.) 

It is obvious that it would be more in accordance with 
technical precision, that in cases of this sort the record should 
recite notice given or notice waived; but it is equally ob- 
vious, that those to whom are committed the exercise of 
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functions pertaining to probate jurisdiction, are, for the most 
part unconversant with those rules and forms, a better ob- 
servance of which would oftentimes prevent much subsequent 
embarrassment. 

The case of Bryan vs. Mundy’s Adm’r, (14 Mo., 459,) is 
confidently relied on by defendant as being in point, because 
of upholding the doctrine that a judgment of a similar na- 
ture to the one under discussion may be set aside on parol 
proof of no notice. What the form of that judgment was 
we are not informed, nor the reasons which were urged fer 
its being set aside. The doctrine of that case has been very 
often doubted, and it would perhaps be scarcely held for law 
at this time. 

The decision, however, in that case it is not necessary to 
overrule in order to decide the one at bar correctly ; for the 
judgment of the Circuit Court may be upheld upon either 
of the following hypothesis: First. That the Probate Court 
had no control over the judgments of the County Court 
and could not, therefore, set themaside. Second. That hav- 
ing such control, it had full power and authority upon proper 
evidence, and something of record whereby to amend, to 
make the entry which it saw fit to have entered ; because it 
cannot with any show of reason be urged, that the Probate 
Court could, as the successor and transferree, as it were, of 
the powers and jurisdiction of the County Court, set aside 
and vacate the judgments of the latter, and still at the same 
time be powerless to make in furtherance of justice and upon 
suitable evidence, entries conformable to the actual facts. 
And we will not assume, in the absence of anght in the 
record to the contrary, that the action of the Probate Court 
was based upon any other than evidence of a perfectly legiti- 
mate and sufficient character. 

But we are not prepared to admit, that, even if the orig- 
inal entry of the judgment of allowance stood alone upon 
the records of the County Court, unsupported in any way by 
the subsequent action of the Probate Court, the motion of 
the defendant ought to have prevailed. Although there is 
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a conflict, or seeming conflict of authority on the point, yet 
the better opinion seems to be, that where the jurisdiction of 
a court of limited jurisdiction once attaches, the same liberal 
intendments arise as to its future acts, and the same favorable 
presumptions are to be indulged in reference thereto as though 
it were a court of general jurisdiction, A court of limited 
is not necessarily a court of inferior jurisdiction. Upon the 
presentation of the demand of the plaintiff to the County 
Court for allowance, the jurisdiction of that court at once at- 
tached to pass on the validity of the demand and the evidence 
offered in its support, as well as all other questions having a 
necessary connection with the matter to be adjudicated ; and 
that jurisdiction could not lapse by mere irregularity in the 
mode of its exercise. This view is tully in accordance with 
the following authorities. (Girguder’s Lessee vs. Aster, 2 
How., [W. S.] 319; Long vs. Burnett, 13 Iowa, 28; Small vs. 
Hempstead, 7 Mo., 373; Ellis vs. Jones, 51 Mo., 180.) 

For these reasons the judgment of the court below will be 
affirmed; but this aftirmance will only extend to the usual 
judgment against an administrator; the residue of the jndg- 
ment which authorizes the issuance of an execution against 
him, will be reversed. Judge Vories absent; the other 
judges concur. 





Jonn Hamepriant, Defendant in Error. vs. Coartes G. Broox- 
MAN, ef a/., Plaintiffs in Error. 


1. Deeds of trust—Sale at “court honxe door,” what amounts to, in law.—The 
terms of a deed of trust requiring -ale to be made “at the court house door 
of Jackeon county,” are sufficiently complied with where the property is sold 
at the door of a building appropriated by specisl order of the County Court, 
for court purposes, pending repairs in the court house proper. 

. Land and land titles—Declarations touching, when competent, when not.—De- 
clarations touching the title to land, when in the nature of admissions, may be 

competent; but otherwise when u<ed to establish the title of the witness, or 

to impair the title of others who are notshown to be present or in complicity. 
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3. Equi'y—Special issues—— Verdict of jury, ete—In equity proceedings, the ver- 
dict of a jury on special issues submitted to them, is not conclusive in the 
Cireuit Court, 


Error to Jackson Circuit Court. 


J. B. Hovey. for Plaintiff in Error, cited in argument: 1 
Greenl. Ev., §$ 99-100; Wagn. Stat., 1872, §1; Bac. Abr. 
Title Statutes, let. F. 


J. K. Sheley, tor Defendant in Error, cited in argument: 
Kane vs. McCown, 55 Mo., 198. 


Napron, Judge, delivered the opinion of the court. 


This proceeding was instituted by Hambright, as a pur- 
chaser under a sale made by the trustee in a deed conveying 
land to secure said Hambright, and the object of the petition 
was to establish the equitable title of the grantor in the deed 
of trust against the defendants claiming to be tenants in com- 
mon with him or his wife under the legal title; and to have 
the whole legal title transferred to the plaintiff. 

The facts not controverted, were these: In 1858, ata 
sale of some Jand in Jackson county, belonging to the estate 
of one Colcord, by the administrator, Dr. Waldo, Wm. Cogs- 
well became the purchaser; but vefure the administrator made 
him a deed, Cogswell died, leaving three daughters, one the 
wife of the defendant, Matthews, and the two others married, 
and made defendants in this case. In 1869, eleven years after 
the sale Waldo made a deed for this land to these three dangh- 
ters of Cogswell, he having been advised to do so by his law 
adviser. It would seem from this, that the purchase money 
had not been fully paid till this time. About the same time, 
in 1869. Matthews and wife borrowed of plaintiff, Mambright, 
about $600, and made a deed of trust to 8. H. Woodson, con- 
veving this same land to Woodson, as trustee, to secure the 
payment of this sum, This deed does not anywhere appear 
inthe record; but it is agreed and so stated in the bill of 
exceptions, that by its terms Woodson was authorized to sell 
this land in default of payment, and after a specified notice, 
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“at the court honse door in the city of Independence.” It 
seems, that when the time for the sale under the advertise- 
ment arrived, and for some time prior thereto, the court house 
at Independence was undergoing repairs, and had in fact been 
partially taken down, and the courts were held in an upper 
room of a building on the public square, over a bank, which 
had been appropriated by an order of the County Conrt to 
the transaction of public business during the reconstruction 
of the court house. 

About these facts there was no controversy. But the pe- 
tition asserted that Cogswell’s purchase was merely nominal; 
that Waldo made the sale to him, at his instance, but that his 
son-in-law, Matthews, was the real purchaser, who, being in 
failing cireumstances and overwhelmed with debt, procured 
his father-in-law, Cogswell, to buy the land for him, and ad- 
vanced the money to pay for it, and that this was done to pro- 
tect the property from Matthew’s creditors. The petition there- 
fore asks, that Matthews be decreed the real owner, and that 
the deed to Cogswell’s heirs be considered as for the benefit 
and sole benefit of Matthews, and that the conveyance of 
Matthews to Woodson for the benefit of plaintiff, be regarded 
as the conveyance of the whole title, and that the sale of 
Woodson be regarded as conveying the whole title to plain- 
tiff, who was the purchaser at that sale. 

The answer of Matthews denies all this, and so does that 
of his co-defendant. 

By agreement, the following issues were submitted to a 
jury; Ist. At a sale of the land in controversy made by 
Waldo, administrator of Coleord, did J. P. Matthews in fact 
become the purchaser, and furnish the money to pay for the 
same? 2d. Did J. P. Matthews and William Cogswell, for 
the purpose of defrauding the creditors of Matthews, secure 
Waldo as such administrator to report Cogswell as the pur- 
chaser, and to make the deed accordingly? 3d. Was the 
sale of the lands in controversy, and at which Hambright 
became the purchaser, made by Woodson as trustee, made at 
the court house door in the county of Jackson ? 
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On the trial of these issues Waldo testified, that he sold 
the land to Cogswell and made a deed to Cogswell’s heirs; 
that Matrhews made several payments—and Cogswell also— 
but Cogswell represented himself as agent for Matthews in 
making payments; but the witness never understood from 
either on whose account these payments were made. 

Hambright, the plaintiff, testified that when Matthews 
wanted to borrow the money mentioned in the deed of trust 
to him, he said to him that he had used Cogswell’s name in 
the purchase of the land, because he (Matthews) was embar- 
rassed. This testimony was objected to, on the ground that 
Matthews’ declarations were incompetent to affect the title 
of Cogswell but the objection was overruled and an exception 
taken. This witness further stated, that at the time Mat- 
thews was negotiating for the loan, he said that the land in 
controversy was his; that it was bought in the name of Cogs- 
well, because he, Matthews, was greatly embarrassed, and the 
land so bought to save it; that he (Matthews) paid all the 
money for it, and that the money he wanted of plaintiff was 
to pay off the balance of the purchase money. Exceptions 
were taken to this evidence. 

Woodson, the trustee, stated, that on the day of the sale 
as alvertised by him, he went to the north door or entrance 
of the court house and proclaimed, that as the court house 
was pulled down to its first story, he would sell at the front 
entrance to the place where the courts were then held, which 
was at © Bank Hall,” and on the right of the court house, and 
there a court was then in session; that a sale was then 
made, and that an order of the County Court was produced 
directing the building desiguated as * Bank Hall” to be used 
as a court house. 

In defense, Matthews then testified that he requested his 
father-in-law, Cogswell, to buy the land; that Cogswell re- 
plied if witness would furnish the money to assist in paving 
for it, he would do so; that he, witness, was then largely in 
debt to Cogswell, but the latter wanted this strip of land to 
round off a tract which Cogswell liad given to his wife. 
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The court on this evidence instructed the jury: 1. That 
in order to constitute Matthews the purchaser in fact, it wag 
not necessary for him to be present and contract for the same; 
but if the land was purchased by Cogswell for and at his re- 
quest, and paid for by Matthews, then he was in law the pur- 
chaser of the same. 2. That if Matthews was in embarrassed 
circumstances at the time of the sale of the land by Waldo, 
and it was purchased in the name of Cogswell for the purpose 
of aiding Matthews in keeping it from the+creditors of Mat- 
thews, pursuant to an agreement or understanding between 
Matthews and Cogswell, then they will find the second issue 
in the affirmative. 3. if the jury find from the evidence that 
the hall of the bank was designated as the court house or 
place of holding court, and that the steps were the only pub- 
lic way of reaching said hall, and the sale took place at the 
foot of said stairway, then the sale was made at the court 
house door of Jackson county, and the answer to the third 
interrogatory must be—yes ! 

The court also instructed the jury: “ Before you can find 
the second interrogatory in the affirmative, you must find 
from the evidence that said Matthews and Cogswell caused 
said Waldo, administrator, to report suid Cogswell as the pur- 
chaser, and to make the deed accordingly with the intent 
or purpose to defraud the creditors of said Matthews, and 
such must have been the purpose of both said Matthews and 
said Cogswell. The jury are further instructed that such 
fraudulent purpose cannot be presumed, but must be proved ; 
but the jury in determining the question of intent, should 
take into consideration all the facts and cirenmstances proven, 
and such purposes may be proven by circumstances, if suffi- 
cient to satisfy the jury.” The jury found the issues for the 
pliinriff, and upon this verdict the court entered a decree. 

This decree is objected to here mainly on two grounds, 
The first is, that the sale at the door of the bank building 
occupied as a court house, was not such a sale as the deed re- 
quired. The deed of trust required asale “at the court 
house door of Jackson county,” in Independence. The sale 
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was made at the door of a building then occupied as a court 
honse and appropriated by special order of the County Court 
to the holding of courts; the building usually known and oe- 
enpied as such having been partially taken down and then in 
a state of repair or reconstruction. 

The object of such deeds, as the object of our law on the 
subject of execution sales, is to secure a sale at a public place, 
and when acourt house is mentioned, it is obviously designed 
to designate the building where courts are held, and where 
the people attending such courts are supposed to congregate. 
If the court house, established at the time the deed is made, is 
burned down or in sucha dilapidated condition that no court 
is held there, the object of publicity would not be attained by 
selling at the deserted spot where such building had stood. In 
this case the sale was made at the door of the building tem- 
porarily used as a court house, during the sessions of the 
court therein, and this holding tu all intents and purposes 
constituted the building a court house and the court house 
of Jackson county at that time, 

The second and only other point made, is, that the testi- 
mony of Hambright in regard to Matthew’s admissions or de- 
clarations to him, when he proposed to borrow the money 
secured in the deed of trust were inadmissible; and upon 
this point we agree with the plaintiffs in error. Matthews 
could not make declarations propping up his title, nor could 
he confess away the rights of others, his co-defendants. Any 
admissions of his which would have the effect to cut down 
his title or to destroy it, would have been legal; but the de- 
clarations in question were to the effect of destroying the title 
of Cogswell, who was dead, and of Cogswell’s heirs. and to 
admit the complicity of Cogswell in a concerted fraud upon 
Matthews’ creditors. It does not appear who was in posses- 
sion of the land at the time these declarations were made. 
So far as these statements tended to prove fraudulent designs 
on the part of Matthews, they might have been admitted ; 
but such confessions could not affect the motives or title of 
Cogswell, or of those who inherited from him. They were 
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not present or in any way implicated in such admissions, and 
the effect of them was to establish Matthews’ equitable title, 
contrary to the effect of the deeds. 

This point was so decided in Turner vs. Belden, 9 Mo., 
803; Foster & Fowler vs. Wallace, 2 Mo., 231; Foster 
vs. Nowlin, 4 Mo., 24; Wilson vs. Owen’s Adin’r, 5 Mo., 40; 
Nolley vs. Callaway Co., 11 Mo., 467), and I am aware of no 
ease in which the admissions of a party are allowed to affect 
others who may be co-defendants, unless some complicity is 
first established from evidence aliunde. 

When the witness, Hambright was examined, who testified 
to these declarations, no other witness had been examined ex. 
cept Waldo, the administrator, who merely testified to the 
fact that the purchase money was mostly, or perhaps entirely, 
paid by Matthews. These payments were, however, mostly 
after the death of Cogswell, nor did this witness understand 
from either Cogswell or Matthews, who was understood to be 
the-real purchaser. 

However, notwithstanding the admission of incompetent 
evidence on a jury trial—which was not conclusive on the Cir- 
euit Court, nor on this courf—if it could be seen from other 
testimony that the decree was right, we should have no hesi- 
tation in affirming it. But the only witness besides Waldo 
and Hambright was the defendant, Matthews, and Matthews’ 
testimony may well lead to the conclusion that Cogswell was 
the bona file purchaser, althongh the purchase money was 
mostly or entirely advanced by Matthews. 

It seems from the testimony that Matthews was largely in 
debted to Cogswell, and that Cogswell only agreed tu make 
this purchase on the understanding that Matthews would ad- 
vance or pay the purchase money ; and it is probable that 
Cogswell designed to convey the land ultimately to the wife 
of Matthews, who was his daughter, and to whom he had 

previously conveyed a contiguous tract. This design was 
never carried into effect, by reason of the death of Cogswell, 
and his title consequently descended to his three daughters, 
of whom the wife of Matthews was one. But this evidence 
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of Matthews would show title in Cogswell—and a bona fide 
title—with a mere unexecuted intention up to his death. It 
would show, that though Matrhews advanced the purchase 
money, it was only becanse that and more was due to Cogs- 
well, and such an arrangement would be no fraud on the 
ereditors of Matthews, of whom Cogswell was one. 

In short, there is nothing to show any complicity of Cogs- 
well with Matthews in buying this land, with a view to hin- 
der or delay the creditors of Matthews, and such complicity 
the jury were instructed to find by the court, before they 
could find a verdict for plaintiff. 

The instructions of the court were correct—indeed no ob- 
jection is made to them—but as the court admitted evidence 
on the jury trial which we think incompetent, and it does 
not appear from the evidence that Cogswell participated in 
any design to defrand Matthew’s creditors, the judgment 
must be reversed and the cause remanded. The other judges 
concur, except Judge Vories who is absent. 
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Strate or Missovrr ex vel. Perer O’Suturvan, Defendant in 
Error, vs. A. M. Corrrer, Plaintiff in Error. 


1. Town charter passed prior to constitution—Amendment of subsequently, when 
unconstitutional — Quo warranto against mayor claiming under amended law— 
Proper remedy, when.—An amendatory act merely extending the limits 
of a town incorporated prior to the present constitution, is not in con- 
flict with 3 5, Art. VIII. of that instrument, which prohibits the creation of 
municipal corporations, except cities, by special act. But where the amend. 
atory act, includes no part of the limits embraced in the original act, but is 
in itself, in fact, a new and complete charter, organizing a town entirely dis- 
tinct in territory and population, the amendatory act is veid under that sec- 
tion. In such case although the act is void, yet where the town corporation 
claims an organization and existence under it, guo warranto will lie against 
au individual for usurping the office of mayor; and in that proceeding the 
question of corporate existence of the town can be tried and passed upon. It 
is immaterial, so fur as such proceeding is concerned, whether brought against 

officers who usurp a corporation franchise, or an individual who usurps an of- 

fice created under the franchise, except that in the former case, suit must be 
against defendant, in their corporate name. 
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Error to Johnson Court of Common Pleas. 
Lay §& Belch, with E. A. Nickerson, for Plaintiff in Error. 


I. A charter can be amended by excluding part and adding 
new territory. (St. Louis vs. Russell, 9 Mo., 503; St. Louis 
vs. Allen, 13 Mo., 400; Dill. Mun, Cor., §§ 35, 124.) 

II. It is now admitted that the act of March, 1870, does 
not comprehend any part of the territory included in the act 
of 1859, but takes in territory lying south of the old corporate 
limits, and adjoining thereto. But the act of 1870 does not 
repeal the 1st section of the act of 1859. They are not re- 
pugnant, but make one complete, harmonious act. It may 
have been better had the whole boundary been described in 
the amendment; but the legislature may well have con- 
cluded that it was simply necessary to include in the amend- 
ment the additional territory to be added to the old corpor- 
ate limits. 


Eliot & Blodgett with W. N. Pickerell, for Defendant in 
Error. 

I. The act of March, 1870, is not an amendment, in any 
sense, to the act of December, 1859. It is an attempt to ere- 
ate a new corporation, for town purposes by a special act, ont 
of new territory, and is therefore in plain derogation of § 5, 
Art. VIII, of the constitution, which provides that “no 
municipal corporation except cities, shall be created by spe- 
cial act; and no eity shall be incorporated with less than 
five thousand permanent inhabitants, nor unless the people 
thereof, by a direct vote upon the question shall have de- 
cided in favor of such incorporation.” 


Vortns, Judge, delivered the opinion of the court. 


This is an information in the natue of a guo warranto 
filed in the Johnson Court of Common Pleas by the Circuit 
attorney of the 22nd Judicial Circuit of this Strate, to inquire 
into the authority by which the defendant exercised the du- 
ties of the office of mayor of the town of Knob Noster, in 
said county of Johnson. 
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The petition is in the usual form, charging that the defend- 
ant, unlawfully and without authority of law, exercised and 
usurped the powers and duties of said office, by issuing war- 
rants, ete.. and otherwise assuming to act in said capacity, 
and prayed for a judgment of ouster, ete. 

The defendant, by his return to the writ issued on this in- 
formation, admits that he is exercising the powers and duties 
of the office of mayor of said town, and states that said town 
is 8 curporation organized under an act of the General As- 
sembly of the State of Missouri, entitled “ An Act to incor- 
porate the town of Knob Noster in Johnson County, Mis- 
souri,” approved Dee. l4th, 1859, whereby all that district of 
county within the following boundaries was declared to be a 
body corporate, by the name and style of the town of Knob 
Noster, to-wit: beginning at the north-east corner of the north- 
west quarter of the north-west quarter of section fifteen, town- 
ship furty-six, range twenty-four, thence weston the section 
line three-fourths of a mile, thence south one half mile. thence 
east three-fourths of a mile, thence north one half mile to the 
place of beginning ;” and that said town so organized, was 
invested with all of the rights and privileges, and subject to 
all of the liabilities, of a municipal eorporation. 

The return of the defendant then states, that after the 
town was incorporated, several additions to said town had 
been laid out into lots, streets, ete., and plats thereof du- 
ly made and filed, by which the same had become additions 
to the said town of Knob Noster, all of which is set forth in 
detail, after which the return proceeds as follows: 

“That by virtue of an act of the General Assembly of the 
State of Missouri, entitled “ An Act amendatory of, and sup- 
plemental to an act entitled § An act to incorporate the town 
of Knob Noster, Johnson County, Missouri, approved Dee. 
14th 1859, Approved March 16th, 1870,” all of the in- 
habitants of the said town of Knob Noster included within 
the district of country described by the following bounds ac- 
cording to the United States surveys to-wit: beginning at 
the north-east corner of the north-east quarter of the south- 
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west quarter of section fifteen, township forty-six, of range 
twenty-four, ranning thence south one mile with sub-divi- 
sional section lines, thence west, three-fourths of a mile with 
the sub-divisional sectional lines, thence north one mile with 
sub-divisional section lines, thence east three-fourths of a mile 
with the sub-divisional sectional lines to the place of be- 
ginning, were constituted a body politic and corporate by 
the name and style of the town of Knob Noster, whereby 
they became entitled to all the rights, privileges and fran- 
chises, and were subject to all the liabilities of a municipal 
corporation. al * * * And by virtue of said 
act of Assembly amendatory to the act of Dec. 14th, 1859, 
approved March 16th, 1870, the inhabitants of said town 
were, on the 14th of December, 1859, ever since have been, 
and now are, a body politic and corporate de facto and de 
jure under the name and style of the town of Knob Noster, 
and did from the time aforesaid, and do now exercise all the 
rights and privileges of a municipal corporation established in 
conformity with the laws of this State; that by virtue of the see- 
ond section of said amendatory act, approved March 16, 1870, 
the corporate powers and duties of said town of Knob Noster 
are united in a mayor, five councilmen, and subordinate offi- 
cers; that at a legal election duly held in accordance with 
the provisions of the last above recited act, on the first Tues- 
day of April, for the vear 1871, the said defendant was, by 
the qualified electors of said town, duly elected to the office 
of mayor of said town of Knob Noster and after having quali- 
fied, according to law, he then and there entered upon the dis- 
charge of his duties of his said office, and ever since has exercis- 
ed and does now, by virtue of the authority conferred upon him 
as aforesaid, exercise and administer the office of mavor of said 
town; and by virtue of said office of mayor, and acting 
under the authority thereby given, this defendant has issued 
warrants for the arrest of all persons who have been guilty 
of violence, or charged with violating the ordinances of said 
town, and still claims to exercise, and does exercise all the 
rights, privileges and franchises, powers and authority apper- 
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taining to his said office as granted him by the said acts of in- 
corporation and the ordinances thereunder enacted, ete.” 

To this return plaintiff demurred and set forth as grounds 
therefor: Ist. that the return shows no legal defense to the 
facts charged in the information; 2ud. that said return shows 
on its fuce that no part of the town of Knob Noster, as the 
corporate limits are defined by the act of December,1859, is 
embraced within the corporate limits of said town as defined 
in the act of March 16th, 1870, entitled “ An act amendatory 
and supplemental to an act entitled ‘an act to incorporate the 
town of Knob Noster,” approved Dee. 14th, 1859; 4th. that 
that act of the General Assembly, approved March 16th, 1870, 
entitled “an act amendatory of and supplemental to an act en- 
titled an act to incoporate the town of Knob Noster, Johnson 
County,” is contrary to the express provisions of the 5th section 
of the 8th article of the Constitution of the State of Missouri; 
that said act creates a new corporation instead of amending 
the charter of a corporation previously existing. 

The demurrer was sustained by the court and judgment of 
ouster rendered against the defendant. The defendant sued 
out a writ of error and has brought the case to this court. 

When this case was considered by this court at a previous 
term.* it was considered with reference to the two acts of the 
legislature, one incorporating the town of Knob Noster, and 
the other amendatory and supplemental thereof, referred to 
in the defendant’s return, as said acts were published in the 
published session acts of 1859 and 1870; by which it appears 
that a large portion of the same territory included in the 
boundaries of the town of Knob Noster as defined by the act 
of 1859. was also included in the territorial limits of said town 
as defined and designated by the amendatory act of 1870. 
We therefore held that the act of the legislature of 1870, was 
properly an amendatory act changing and extending the lim- 
its of au existing corporation which had been incorporated 





*As the facts and law relating to this case fully appear in this opinion, the 
publication of the first opinion was considered, by the judge delivering it, to be 
unnecessary. 
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previous to the adopting of our present constitution ; and that 
therefore, the act of 1870 was a valid act not in conflict with 
the fifth section of the eighth article of the present constitn- 
tion of the State, and it being admitted by the pleading that 
the defendant was duly.elected mayor of said town under 
said act of 1870, we reversed the judgment of the Common 
Pleas Court which ousted the defendant from said office. 

The plaintiff, in due time, filed a motion for a re-hearing 
of the cause, and called our attention to the fact, that the aet 
of 1859, as published with the published acts of the legisla- 
ture for that year, was improperly published, and the boun- 
daries of the town of Knob Noster, as therein stated, were 
not the true boundaries of said town as defined in the act as 
passed, and as the same is now on file in the office of the sec- 
retary of State. A re-hearing was granted in the case and it is 
now admitted by the defendant, that the boundaries of said 
town, as defined in the act of 1870, include no part of the 
corporate limits of said town as defined in the act of 1859. 

It is insisted by the plaintiff, that inasmuch as the act of 
1870 includes no part of the original town of Knob Noster as 
incorporated by the act of 1859, the act of 1870 cannot 
be an amendment of the act of 1859, but is an independent 
special act creating a new municipal corporation directly in 
violation of the section of the constitution of this State be- 
fore referred to, The section of the constitution referred to 
is as follows: “No municipal corporation, except cities, 
shall be created by special act; and no city shall be incor- 
porated with less than five thousand permanent inhabitants, 
nor unless the people thereof, by a direct vote upon the 
question, shall have decided in favor of such a corporation.” 

There is no pretense in this case, that the town of Knob 
Noster was incorporated as a city, with five thousand inhabi- 
tants, under the foregoing provision of the constitution. 
] What the defendant insists, is, that the act of 1870 incor- 
| porating said town is only an amendment of the act of 1859, 
which last act was enacted before our present constitution, 
and therefore the act of 1870 amendatory thereof, does not 
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come within the prohibition of our present constitution. The 
act of December 14th, 1859, is a short one doing little more than 
to organize the town of Knob Noster under the general law 
of 1855, “for the incorporation of towns, and to prevent the 
circulation of town or city scrip.” The first section of the 
act is as follows: 1st. All that district of country within the 
following bounds, to-wit: beginning at the north-east corner 
of the north-west quarter of the north-west quarter of sec- 
tion fifteen, township forty-six, range twenty-four, thence 
west on the section line, three-fourths of a mile, thence south 
one-half mile, thence east three-fourths of a mile, thence 
north one-half mile to the place of beginning, shall be a body 
corporate by the name and style of the town of Knob Noster ; 
and by that name shall be known in law, have perpetual succes- 
sion, sue and be sued in all courts, may hold and receive 
property, real and personal, and may lease, sell and dispose of 
the same for the benefit of said town, and may have a com- 
mon seal and alter the same at pleasure.” 

The second section makes the provisions of the general law 
of 1855, before referred to, applicable to the corporation cre- 
ated by the first section. The other provisions of the act of 
1859 are unimportant. The first section of the act of the 16th 
day of March 1870, which purports to be amendatory of the 
act of 1859, reads as follows: “Section 1st. That the act en- 
titled ‘An Act to incorporate the town of Knob Noster in 
Johnson County,” approved Dee. 14th, 1859, be, and the 
same is, hereby amended so as to read as follows: Section 1. 
All of the inhabitants of town of Knob Noster, Johnson 
County, Missouri, included within the district of country de- 
scribed by the following bounds, according to the United 
States survey, to-wit: beginning at the north-east corner of 
the north-east quarter of the south-west quarter of section 
number fifteen, (15,) township forty-six (46,) range twenty- 
four, (24,) running thence south one mile with the sub-division 
sectional lines, thence west three-fourths of a mile with the 
sub-division sectional lines, thence north one mile with the sub- 
division sectional lines, thence east three-fourths of a mile 
5—VOL. LIX. 
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with the sub-division sectional lines, to the place of beginning, 
shall be, and are, hereby constituted a body politic and cor- 
porate, by the name and style of the ‘town of Knob Noster, 
and by that name shall have perpetual succession, and shal] 
have power to contract and be contracted with, to sue and be 
sued, to plead and be impleaded in all courts and places 
whatsoever; to purchase, lease receive and hold property, 
real, personal and mixed, within the limits of said town, (and 
beyond said limits, for burial grounds and other public pur- 
poses for the use of the inhabitants of said town,) and may 
improve, lease, mortgage or sell the same for the benefit of 
the inhabitants aforesaid ; ; and may also have and use a com- 
mon seal and alter the same at pleasure.” 

The second section of this act vests the corporate powers 
and duties of the corporation in a mayor, five councilmen, a 
marshall, ete., and is followed by thirty-two additional sec- 
tions, defining the rights, duties and powers, as well as pre- 
scribing the obligations and liabilities of the corporation, and 
repealing all laws in conflict with the provisions of the act. 
(Laws of 1870, p. 359.) 

It will be seen, by an examination of this act of 1870, that 
it is a complete act of incorporation, incorporating a munici- 
pal corporation by special act. coming exactly within the pro- 
hibition of the constitution, unless it can properly be termed 
an amendment of the act of 1859. It will be seen that the 
act of 1870, includes no part of the territorial limits included 
in the act of 1859. It organizes an entirely new town com- 
posed of different territory and different people and just as 
distinct from the original town as organized by the act of 
1859, as if it had been situate in an entirely different portion 
of the State. It is difficult to see in what sense this act of 
1870 can be called an amendment to the act of 1859. It is 
simply an attempt to create a new corporation in evasion of 
the constitution, by calling it an amendment to an old cor- 
poration, and by giving it the same name. If this can be 
done by such means, then the prohibition in the constitution 
before referred to becomes a mere sham, to be evaded by 
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every device, no matter how transparent it might be. Such* 
legislation cannot be upheld by the courts, and the act of 
1870 must therefore be held unconstitutional and void. 

It is next insisted by the defendant, that if the act of 1870 
is held to be void and no corporation is created thereby, then 
there could be no such office as mayor of a corporation which 
had no existence ; and that as there could be no such office, 
of course no one could usurp its duties; and that, therefore, 
quo warrants wis not, and is not the proper remedy against 
the defendant. This position of the defendant is not with- 
out some foundation in reason, as well as the support of some 
of the adjudicated cases. In the ease of King vs. Saun- 
ders, (8 East, T. R., 119,) Lord Ellenborongh held, that 
where a corporation had been long since dissolved and no 
corporation claimed to have existence, the acts of one 
under such circumstances, claiming to be an alderman of 
such defunct corporation, were the mere acts of an individual, 
and could have no other effect than the act of any other 
stranger; that what he claimed was a mere nullity, there being 
no such office in existence. The guo warranto was denied. 
Other cases may be found to the same effect. 

The case now under consideration is somewhat different 
from that reported in the 3rd. East. There then was no such 
corporation that even pretended to have any existence. 
Here the assumed corporation claims existence, and claims to 
have been properly organized under the act of the legislature, 
and the defendant claims to have been elected mayor of this 
assumed corporation. This proceeding is against the defend- 
ant for usurping the said office of mayor. Now the question 
is, can the corporate existence of the town be tried and passed 
on in this proceeding against the defendant for usurping the 
office of mayor of said town. There is no doubt but that a 
quo warranto would lie against those who assume to exer- 
cise the corporate franchises of the town for the usurpation of 
the assumed franchises; but the question is, could such a 
question be settled in a proceeding against an individual 
for usurping the office and duties of mayor of such assumed 
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corporation? The proceedings, it will be found, are sub- 
stantially the same whether commenced against officers who 
assume and usurp a franchise, or against an individual for 
usurping an office created under the franchise or corpo- 
ration. The only difference being that where the usur- 
pation is of a franchise, the proceeding must be against the 
defendants in their corporate name. (Tancr. Quo War., 
262-7.) The objection in this case would therefore seem to 
be purely technical, and its enforcement would not tend to 
promote the ends of justice. In a late case in New York, 
(The People vs. Carpenter, 24 N. Y., 86.) a question almost 
exactly similar to the one here raised by the defendant was 
brought under consideration. The court in that case held, 
that the question whether a town had been legally erected, 
could be tested in an action in the nature of guo warranto 
against one claiming to exercise the office of supervisor of 
such town; the court in that case remarking that the objee- 
tion, that if there was no such office, none could be usurped, 
was too technical. We incline to adopt the views of the 
court in New York. We believe that by such a view of the 
law, we but carry out the intention of our statute on the sub- 
ject of guo warranto, and thereby arrive more directly at the 
ends of justice. Any other conrse would only create delay 
without any benefit to either party. 

It need only be added that the judgment of the Common 
Pleas court is aflirmed; the other judges concur. 





9° 


Joun K. Cravens, Respondent, vs. Wm. C. Jamuson, ef al, 
Appellants. 


1. Equity, decree in, cannot be given in evidence against one not a party, when.— 
In general, a judgment or decree may be given in evidence against all the 
world when it is a link in a chain of title; but Aeld, that a decree in equity 
and the record of the proceedings were improperly used as evidence against 
one who was no party thereto, in order to prove that his grantor obtained the 
title without consideration and through fraud. 
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Appeal from Jackson Circuit Court. 
Cline, Jamison & Day, with J. E. Haven, for Appellants. 


I, The court erred in admitting the record of the suit be- 
tween John K. Cravens as plaintiff, and J. C. F. and Corne- 
lia A. Maloney and Wm. P. Allen as defendants in evidence, 
the appellants not being parties to that record. and because 
the same was otherwise incompetent as evidence. (Fallon 
vs. Murray, 16 Mo., 168; Wise vs. Wimer, 23 Mo., 237; 
State vs. Phillips, 24 Mo., 483; State vs. Ross, 29 Mo., 39; 
Norcross vs. Hudson, 32 Mo., 227.) 


Karnes & Ess, for Respondent. 


The only question in the case is as to the ruling of the 
court in admitting the record of the judgment and decree in 
the case of Cravens vs. Maloney, to which the defendants in 
this suit were not parties. 

Where a judgment or decree constitutes a- link in a 
chain of title, the record is admissible in evidence, like a deed 
or any muniment of title, even against strangers to the 
record; not to establish facts upon which the judgment or 
decree is based, but that there is such judgment or decree with 
the legal consequences which follow. (Stark. Ev., [9th Am., 
Ed.] 287, 316, 290. 320; Phil. Ev. [4th Am. Ed.], vol. 2—Cow., 
Hill. & Edw. notes—273, 274, 278 ; Green]. Ev., vol. 2. § 539; 
Jones vs. Talbot, 9 Mo., 121; Walsh vs. Agnew, 12 Mo., 
520; Barr vs. Gratz, 4 Wheat., 213; Wimer vs. Schlatter, 2 
Rawle, 359; Jackson vs. Wood, 3 Wend., 27-34; Den vs. 
Hamilton, 7 Hals., 109; Turpin vs. Brannon, 3 McCord [Law], 
261.) 


Napron, Judge, delivered the opinion of the court. 


This was a proceeding in the Cirenit Court of Jackson 
County in 1872, to have a cloud removed from plaintiffs 
title to a small tract of land in the vicinity of Kansas City, 
which was described in the petition. The plaintiff in his pe- 
tition asserted a title to the land, though what that title was, 
and when and how acquired, he did not state. 

















JEFFERSON CITY. 





Cravens v. Jameson, et al. 





The petition then stated, that on the 17th of December, 
1867, the defendants filed for record, and had entered on the 
record a deed from one J.C. F. Maloney and Cornelia A. Ma- 
loney, his wife, acknowledged before one Baird, a notary 
public, and purporting to convey to Jamison, as trustee, a 
tract of land to secure a note signed by Maloney and wife. 
What land was conveyed by this deed is not stated ; but it 
may be inferred from subsequent proceedings, that the deed 
conveyed the same land of which the plaintiff claimed the 
ownership. 

The petition then asserts, that at the time said deed of 
trust was executed, said Cornelia, the wife of Maloney, was 
holding the legal title to said real estate, and then charges 
that she never executed said deed, nor acknowledged it in 
conformity to law. It further charged, that the record of 
said deed of trust cast a cloud on plaintiffs title. And there- 
fore, the plaintiff asks that said pretended deed of trust may 
be set aside and held for naught, so far as it affects the title 
of plaintiff, and that the defendants and all persons claiming 
under them may be perpetually enjoined from setting up any 
claims to said real estate by reason of said pretended deed of 
trust. 

The answer to this petition is simply a denial of every allega- 
tion asserted by plaintiff, and an assertion of everything denied 
by plaintiff. The parties went to trial on this state of plead- 
ings. The plaintiffs then introduced a deed from the sheriff 
of Jackson County, dated June 2, 1871. purporting to convey 
to plaintiff all the interest of J. C. F. Maloney to the land in 
controversy. This deed recited a judgment before a justice 
in. 1870, in favor of plaintiff for seventy dollars, against J. C. 
F. Muloney, and a transcript of said judgment filed in the 
clerk’s office in 1871, and an execution in favor of plaintiff in 
1871, and a levy and sale of the real estate in controversy 
and a purchase by plaintiff. 

The plaintiff then read a record of a suit in equity in the 
Circuit Court of Jackson County, in which plaintiff in this 
case was the plaintiff, and J. C. F. Maloney, Cornelia A. Ma- 
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loney and Wm. P. Allen were defendants. In this record, it 
is averred in the petition, that im 1866, Maloney was largely 
indebted in the sum of two thousand dollars, and has been 
ever since; that he was then and ever since has been insol- 
vent; that in March, 1866, and November, 1866, and in 
March, 1867, Maloney bonght several pieces of land from 
Allen for about $1,800; that being then insolvent, and 
with a view to hinder and defraud his ereditors, he caused 
said Allen to convey the real estate to his wife, Cornelia A. 
Maloney ; that no part of the purchase money was paid by 
the wife. 

The petition then states that in 1869, said Maloney became 
indebted to plaintiff in the sum of seventy dollars; that the 
plaintiff obtained judgment, excention, ete., and ultimately a 
deed from the sheriff conveying all the interest of said Malo- 
ney in said real estate. - The prayer is, therefore, that the said 
several deeds so made by Allen to Mrs. Maloney may be set 
aside, and that the title and interest of said J. C. F. Maloney 
be vested in the plaintiff. 

There was a judgment by default in this case, of which the 
record was read in evidence, and a final decree ultimately 
made, reciting all the facts alleged in the petition, and de- 
ereeing the several deeds so made by Allen to Mrs. Maloney 
to be set aside, and vesting all the title of Maloney in the 
plaintiff. 

The admissibility of this was objected to because the pres 
ent defendants were not parties to this suit; but the objec- 
tion was overruled. The plaintiff then read a lease from her- 
self to J. C. F. Maloney, dated Jan’y, 1872. 

The deed of trust from Maloney and wife to Jamison, trus- 
tee of Miller, was made 14th December, 1867. It was to se- 
cure a promissory note of Maloney and his wife, of that date 
for $2.200 dollars, payable five years after date. It pur- 
ported to convey thirteen acres of land near Kansas City, 
being the same before described in the deeds of Allen to Mrs, 
Maloney. It purported to have been executed and acknowl- 
edged by Maloney and wife before a notary public, and the 
certificate was formal and regular. 
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Evidence was then introduced to show that the notarial 
certificate was false, and that Mrs. Maloney, never, in fact, 
acknowledged the deed in conformity to law, and counter 
evidence was offered to establish that she did sign and was 
duly examined. It is unnecessary to state the evidence— 
the finding of the court was for the plaintiff on this point, 
and was justified by the weight of testimony. The court ae- 
cordingly decreed “that the instrument of writing in the 
plaintiff's petition described, that is to say, the instrument 
purporting to be a deed of trust. signed, sealed, and acknowl- 
edged by J. C. F. Maloney and Cornelia A. Maloney on the 
14th December, 1867, and purporting to convey the real es- 
tate therein described, to-wit: (here follows a description) 
to the defendant, W. C. Jamison, as trustee, to secure to de- 
fendant, John S. Miller, a promissory note therein described, 
which instrument is recorded in the recorder’s office of Jack- 
son County in book 57, ete., be, and the same is by the court 
set aside, and for nanglit held, so far as the same purports to 
convey any interest of the said Cornelia A. Maloney in the 
real estate therein described, and the said W. C. Jamison and 
John S. Miller, and all persons claiming by, through or 
under them are perpetually and forever enjoined from claim- 
ing or asserting any right or title to the real estate therein 
described, by reason of the said deed of trust so far as the 
same purports to have been signed or acknowledged by the 
said Cornelia A. Maloney. From this decree the present ap- 
peal is taken. 

The petition in this case is clearly defective, but as no ob- 
jection was made on this ground, and the case went to trial, 
we may consider the case as it appears from the evidence. 

It appears then, that in 1870, the plaintiff had a small 
claim against Maloney, upon which he sued him before a 
justice of the peace, and obtained a judgment for seventy 
dollars, and in 1871 had this judgment filed in the office of 
the Cireuit Court, and an exeention issued on it, and had this 
execution levied on the thirteen acres of land owned by Ma- 
loney as he claimed. The plaintiff bought under this execu- 
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tion, and obtained a sheriff's deed. He then, in 1872, in- 
stituted a proceeding against Maloney and his wife, and one 
Allen, the person from whom this tract of land was bought, 
alleging that this land was bought with Maloney’s money, 
and that his wife had no interest in it, and that the title had 
been put by Allen, at Maloney’s request, in Mrs. Maloney, 
with a view to defrand Maloney’s creditors. There was no 
defense in this case, on the part of Maloney or his wife or 
Allen, and the decree of the court was in accordance with the 
petition, declaring Maloney the owner and conveying all Ma- 
loney’s interest to plaintiff,as the purchaser at sheriff's sale 
in 1871. 

Some years before this, however, and before the plaintiff 
had any claim against Muloney, so far as the record shows, 
Maloney and wife had borrowed of Miller $2,200, and exe- 
cuted to Jamison a deed of trust on this land to secure 
this money. This deed purported to be the deed of both 
Maloney and his wife, and the note which it was to secure 
was signed by both. It is said that at this date (1867) the 
title on the records was in the name of the wife, thongh 
no evidence was offered concerning this. 

The plaintiff, however, now asserts, and, indeed, established 
in his decree obtained in 1871 or 1872; that Mrs. Maloney 
had no interest whatever, in this land; that it belonged to 
Maloney; and that the title was put in the wife’s name to de- 
frand Maloney’s creditors. 

The plaintiff's title, it will be seen, is based solely upon his 
being a creditor of Maloney, and in that capacity procuring 
Maloney’s title by a purchase under execution, and by a sub- 
sequent decree which declared that Maloney was the owner, 
and that plaintiff held Maloney’s title. Why then he should 
go into court to get Mrs. Maloney’s signature to a deed made 
in 1867, declared a mere nullity, when he insists and shows 
that she never had any title, is not clear. 

It cannot be maintained that this decree obtained by the 
plaintiff in a proceeding against Maloney and wife and Allen, 
was any evidence against the present defendants. It was res 



















































— == 


2 Se 


——— EE 











JEFFERSON CITY. 





74 





Cravens v. Jumeson, et al, 





inter alios acta./No doubt a judgment or decree of a court 
“may be given in evidence against all the world to establish 
the fact of such a judgment or decree, when it is a link in 
the chain of title of the party offering it. But the plaintiff 
showed title by the introduction of the sheriff's deed, and the 
decree he offered effected no more than the deed, unless it 
was offered to show the extent of Maloney’s title and the nul- 
lity of his wife’s. The present defendants, who held under a 
deed executed years before this decree, were no parties to the 
proceeding, and had no opportunity of contesting the facts 
asserted in the petition and established in the decree. The 
record of this proceeding was no evidence against the present 
defendants, for the purpose of establishing fraud on the part 
of Maloney, or for the purpose of confirming his title and de- 
stroying that of his wife. These were questions in which 
defendants had an interest and a right to be heard. 

If the plaintiffs position was correct, Mrs. Maloney liad 
nothing but an inchoate right of dower to the land, and her 
signature to the deed was only contingently of any import- 
ance whatever, and such a cloud as that would scarcely war- 
rant an expensive litigation to remove. The decree is care- 
ful to limit its effect to Mrs. Maloney’s interest ; and it may, 
in that respect, be regarded as harmless. Still we doubt the 
right of parties to multiply suits in this way, and try one 
question in one case, and bring the record to bear on anotlier, 
where the parties are different, and the questions of fact and 
law different. 

The defendants in this case are called upon to litigate a 
point of fact, about which they may be ignorant or indiffer- 
ent. Their title accrued long anterior to any claim of plain- 
tiff, and it is not easily perceived how their title, whether 
derived from the husband or wife, or from both can be re- 
garded as in any way subjected to the plaintiff’s claims. The 
latter, it is trne, may be the best title, but the respective 
merits of the two should at least be settled in a case where 
both parties are before the court. It is no case of a cloud 
upon a title, but of any title at all. 

Judgment reversed ; the other judges concur. 
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Srare or Missourt ex rel. C. M. Gorvon,~Respondent, vs. 
G. A. Burkuarpt, Monitean County Interpleader, Ap- 
pellant. 

1. Mondamus—Petition for by treasurer of school sub-district against county 
colleetur—County cannot interplead.—In proceedings by mandamus on the 
relation of the treasurer of a school sub-district against a county collector to 
pay over to relator a railroad sehool tax, the county cannot interplead to be 
made a party. The provisions of the practice act, authorizing persons having 
an interest in a controversy to be made parties thereto, have no application to 
proceedings in mandamus. 

Appeal fromMoniteau Circuit Court. 
Ewing § Sinith, with .2.G. Byles, for Appellant. 
Moore & Williams, tor Respondent. 


I. Interpleader was the proper remedy for Monitean coun- 
ty. (2 Sto. Eq. Jur., §§ 806, 807; Freeland vs. Wilson, 18 
Mo., 380.) 


Hoven, Judge, delivered the opinion of the court 


An application for a mandamus was filed in the Moniteau 
Circuit Court, by the relator, C. M. Gordon, treasurer of the 
school board of sub-district No. 8, township 45, range 15, to 
compel G. A. Burkhardt, sheriff and ex-officio collector of said 
county, and collector of said sub-district, to pay the relator, 
as such treasurer, the sum of two hundred and eighty dollars 
and eigity-nine cents, which it was alleged said Burkhart 
had, on the 16th day of December, 1872, as such collector, 
received from the Pacific Railroad as delinquent school taxes 
due from the said railroad to said sub-district, for the years 
1869, 1870 and 1871, which he refused, after demand in 
writing, to pay to the relator. 

An alternative writ was issued, and defendant in his return, 
admitted the official character of the relator, the collection 
of the taxes, the demand for the same, and his refusal to pay, 
and set up as a reason for his refusal, that the County Court 
of said county had made and entered of record an order com- 
manding him to pay said funds to the county treasurer ; that 
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said Gordon threatened to sue him if he complied with said 
order, and that the County Court threatened to sue him if 
he paid said funds to Gordon; that he was advised and be- 
lieved that the law did not impose the duty or responsibility 
upon him of deciding to whom said funds belonged, or to 
whom they should be paid, and that he held the same in his 
possession ready to be paid over to whomsoever the court 
should direct: and he prayed that the county of Monitean 
might be heard by its prosecuting attorney in its behalf. 
Thereupon, the county of Moniteau, by its attorney, filed 
an application, termed an “interplea,” to be made a party, 
admitting therein that said Burkhardt was sheriff and collector 
of Moniteau county and collector of said school sub-district, 
and alleging that the school taxes received from the Pacific 
Railroad for the years 1869, 1870 and 1871, and amounting 
in the aggregate to the sum of $3,760.40, were collected by 
him, not as collector of said sub-district, but as collector of 
Moniteau county, under and by virtue of the act in relation 
to the taxation of railroads for school purposes, approved 
March the 10th, 1871, for the use and benefit of all the school 
townships and other local school boards of said county ; that 
on the 12th day of August, 1872, the County Court of said 
county made and entered of record an order requiring the said 
Burkhardt to pay said taxes, when collected, into the county 
treasury, to remain subject to the order of apportionment by 
said court to the respective townships, and that on the 8th day 
of February 1872, said court made a further order directing 
the county clerk to apportion said taxes among the school 
townships and other local school boards of said county ; that 
by virtue of said apportionment, said sub-district was entitled 
to the suin of $353.53; that on the — day of July, 1872, said 
Burkhardt paid to said sub-district the sum of $637.47 out of 
the school taxes collected by him from the Pacific Railroad, 
for the years 1869, 1870 and 1871, which was a larger portion 
of said taxes than said sub-district was entitled to receive 
under the act of March 10th, 1871; that said Burkhardt had 
illegally paid out to school districts along the line of the Pa- 
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cific Railroad, to the exclusion of the other school townships 
of the county, the sum of $2,518.30, out of the school taxes 
collected by him from said railroad for said years; that there 
was of said taxes still in his hands the snm $1,241.57, belong- 
ing to the various townships ; and he concluded by demanding 
the judgment of the court as to whether said sub-district was 
entitled to receive the sum of $280.89 of said school taxes, in 
addition to the amount already received, and praying that a 
peremptory writ of mandamus be issued, command:ng said 
Burkhardt to pay into the county treasury the said sum of 
$1,241.57, forthe use and benefit of the several school town- 
ships and other local boards of said county. 

To this application and plea of the county Burkhardt made 
no answer of any kind. The relator, however, filed an an- 
swer, denying that said taxes were collected under the act of 
March 10th, 1871; admitting the existence of the orders of 
the County Court, set up by the county, but alleging that 
the same were illegal and void; admitting the receipt of 
$637.47 as charged, but denying that said sum was more than 
said sub-district was entitled to, and alleging that said sub- 
district, together with the various sub-districts lying along 
the iine of said railroad, had assessed and levied a school tax 
on the property of the Pacific Railroad in said districts, for 
the years 1869-70-71; thatsaid railroad having failed to pay 
the same, the taxes were placed in the hands of said Burk- 
hardt, to be colieeted as delinquent taxes, and were so collected 
by him for the use and benefit of said several sub-districta, 
said taxes being the same set out in the plea of the county. 

Moniteau county replied, denying all the affirmative alle- 
gations in this answer, and averred the validity of the orders 
of the County Court. At tle hearing testimony was adduced 
on the issues of fact made between the county and thie rela- 
tor, and a judgment was rendered by the court, dismissing 
the “interplea” of Monitean county, and awarding a per- 
eimnptory writ of mandamus for the relator, to said Burkhardt, 
commanding him to pay to the relator said sum of $280.89. 
Moniteau county filed in due time a motion for a new trial, 
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which was overruled, and thereafter a motion in arrest of the 
judgment awarding the peremptory writ, which was likewise 
overruled, to which ruling, only the county excepted, and 
now alone brings the case here by appeal. 

It is not perceived upon what principles, or by what an- 
thority the county of Moniteau was made a party to the orig- 
inal proceeding. The writ of mandamus is in form a com- 
mand in the name of the State, directed to some tribunal, 
corporation or public officer, requiring them to do some par- 
ticular thing therein specified, and which it-has been pre- 
viously determined that it is the duty of such tribunals or 
other person to perform. The writ in this case was directed 
to G. A. Burkhardt alone. The county had no right to make 
any return to an alternative writ not directed to it. if. indeed 
the writ could be directed to a county as such. Under the 
statute, issues can only be made in this proceeding between 
the person to whom the writ is directed and delivered, and 
the party suing or prosecuting such writ. Although the 
county or the people of the county at large may have had an 
interest in the result of the proceeding. it could not be made 
a party thereto. The general provisions of the practice act, 
authorizing all persons having or claiming an interest in the 
subject matter of the controversy to be made parties plaintiff 
or defendant, do not apply to proceedings by writ of manda- 
mus. The county, through its prosecuting attorney, with the 
consent of the defendant, Burkhardt, might, in a return in his 
name, have urged as a defense most, if not all, the matters 
set out in the petition filed by it in the cause. 

Having been improperly permitted in the first instance to 
assert its claims to the funds in controversy in this action, no 
error was committed by the Circuit Court in dismissing its 
petition or interplea. The return of the defendant, Burk- 
hardt, seems to have been framed with the view of assigning 
himself the position of a mere stake-holder, and compelling 
the relator and the county to litigate their respective claims 
to the funds in dispute, but neither the parties nor the court 
could in this way transform a return to a writ of mandamus 
into a bill of interpleader. 
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The judgment of the Circuit Court, dismissing the inter 
plea of Moniteau county, must therefore be affirmed. With 
the judgment awarding the peremptory writ of mandamus 
against the defendant, Burkhardt, we have nothing todo. He 
is the only party who has a right to complain, and he has 
not appealed therefrom. Moniteau county cannot legally 
complain of a judgment rendered solely against another par- 
ty, and this court has no authority whatever, on the appeal 
of Moniteau county, to affirm or reverse that judgment. The 
other judges concur, except Judge Vories who is absent 
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J. M. Seay, Adm’r of Crawtry, Respondent, vs. 8. C. Hop- 
Kins, e¢ al., Appellants. 


1, Appeal dismissed 
Appeal from Crawford Circuit Court. 
J. Lt. Arnold, tor Appellants. ! 
2. J. Seay, tor Respondent. 
Napron, Judge, delivered the opinion of the court. 


It is impossible to determine anything as to the merits of 
this judgment on the record. There is no appeal, and the 
instructions on the trial are certitied by the clerk, without the 
signature of the judge. It seems to have been an action of 
forcible entry and detainer, by a public administrator before 
a justice of the peace, and in some way to have got into the 
Circuit Court. How such an action could have been main- 
tained does not appear—a writ of error would perhaps bring 
up a correct record. The case is dismissed ; the other judges 
concur. 
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Levi Bereerr e¢ al., Appellants, vs. Witt1am Borcuerrt, ef al, 
Respondents. 


1. Fraudulent conveyances—Instruction as to intent to “ cheat, hinder and delay.” 
—An instruction declaring that a fraudulent conveyance, to be void, must be 
made with intent to “cheat, hinder and delay” creditors, held bad. 

Fraudulent conveyances—Unnecessary to show combination to hinder or de. 
lay, etc.—In order to defeat a conveyance on the ground of fraud under the 
statute, (Wagn. Srat., 280, 3 2,) it is unnecessary to prove any combination or 
confederation between the maker and transferree to hinder or delay creditors. 

It is enough to show that an intent, such as the statute prohibits, prompted 

the parties to make the transfer. And in such case it is immaterial how valu- 

able a consideration may have been paid. 

3. Fraudulent conveyance—Proof as to fraud may be gathered from circumstances. 
—Although it devolves upon a party alleging fraud to prove it, yet, the requisite 
proof need not be of a direct or positive character, but may be gathered from 
surrounding circumstances indicative of a design to hinder, delay or defraud 


go 


co 


creditors. 

Sale of personal property— Change of possession must be actual, ete.—The ven- 
dee, on sale of personal property must, under the statute (Wagn. Stat,, 281, 310) 
take actual possession,and the possession must be open, notorious and unequivo. 
cal, accompanied by the usual indicia of ownership, by a complete change of 


- 


control over the property, and by some act which will operate to divest the 

title and possession out of the vendor, and vest them in the vendee. (Claflin 

vs. Rosenburg, 42 Mo., 439, affirmed.) 

Interplea—Sheriff's return may be contradicted, when.—In case of interplea 

in an attachment suit, the sheriffs return showing who had possession of the 

goods at the time of the levy, is not conclusive upon the interpleader ; but he 
may, in such proceeding, introduce evidence contradicting the return. 

6. Declarations of party in possession,or apparently in possession, may be received 
in evidence.—The declarations of a party in possession of property are verbal 
acts, and are admitted as explanatory of the possession. But if not in poses- 
sion, his declarations are valueless and inadmissible. His declarations made 


o 


when apparently in possession, although the evidence on that point is con- 
flicting, may go to the jury under appropriate instructions. 


Appeal from Bates Circuit Court. 
Henry Flanagan, for Appellants. 


I. Communications between the parties to, and concurrent 
with, transactions between them and which relate to such 
transactions and are caleulated to explain the nature thereof, 
are admissible in evidence as part of the ves gest@. (Eastman 
vs. Bennett, 6 Wis., 232; 1 Greenl. Ev.. § 108, e/ seg.) 
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II. Every circumstance calculated to aid in determining 
whether the intent to defraud existed, should have been 
given to the jury. 

IIL. The declarations of parties in possession of personal 
property, especially if such declarations be against the inter- 
est of the party making them, are competent evidence. 
(State vs. Schneider, 35 Mo., 533 ; Howell vs. Howell, 37 Mo., 
124.) 

So also are such declarations admissible in evidence, when 
they explain the character of the declarant’s possession, as 
that he held in his own right, or in the right of another, ete. 
(Darrett vs. Donnelly 38 Mo., 492, and cas. cit.) 

IV. To make a sale of personal property good against 
creditors of the vendor, the vendee must take actual poses- 
sion; that possession must be open and unequivocal, having 
the usual indications of ownership by the vendee, so as to 
notify the world of his claim; and this possession must be 
continuous. (Claflin vs. Rosenburg, 42 Mo., 439; Engles vs. 
Marshall, 19 Cal., 320.) 

V. The first instruction given on behalf of the inter- 
pleaders is not the law. It does not embody the language of 
the statute. It requires the jury to find that the conveyance 
was made with the intent to cheat, hinder and delay the 
creditors of Borchert. The statute is in the disjunctive. (Pil- 
ling vs. Otis, 13 Wis., 4935.) 

VI. Under the second instruction for the interpleaders, the 
attaching creditors were required to prove a combination and 
confederation between the vendor and vendee to hinder and 
delay the creditors. An intent to do either, or both, is not 
sufticient. If this instruction be law, the statute against 
fraudulent conveyances is simply a delusion. Proof of the 
intent is sufficient, and that intent is to be ascertained from 
all the circumstances of the case. (Reed vs. Pellitier, 28 Mo., 
173; 3 Greenl. Ev., § 13.) 

VIL. The writ of attachment and the return of the sheriff 
thereon, are a part of the record and conclusive as to the 
6—VOL. LIX. 
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matters therein contained, unless upon a direct proceeding 
against the officer fora false return, (12 Mo.,527; 2 Wis., 99.) 


Page § Holcourt, for Respondents, among other points 
urged the following: 


I. The sheriffs return was not evidence of the possession 
of the property. Certainly the sheriff could not decide this 
ease by a return of the writ of attachment. 

Il. The court properly refused to allow appellants to intro- 
duce witnesses to prove the statemeuts of Borchert. This is 
an action between Burgert, Adams & Co., and Smith and 
Clark interpleaders. Borchert had, by his solemn deed, 
parted with the property in dispute, and he had no more 
power to impress the title, by either his acts or his declara- 
tions, than any other mere stranger. 

Such declarations are only hearsay. Besides the court al- 
lowed the testimony of Borchert, impeaching his solemn act, 
to goto the jury. Certainly the appellants have no cause for 
complaint. (Grantham vs. Thomas, 35 Mo., 202.) 


Suzrwoop, Judge, delivered the opinion of the court. 


Under attachment proceedings instituted by Burgert, 
Adams & Co., certain wares and merchandise were lev- 
ied on by the sheriff, as belonging to the defendant, Bur- 
chert, which were subsequently claimed by Smith & Clark, 
who interpleaded for the same. There were very many sus- 
picious circumstances attendant upon the alleged transfer to 
Smith & Clark, and much conflict of testimony at the trial, 
which resulted in a verdict in favor of the interpleaders. 
We will first examine the instructions given at their instance: 

I. The language of the statute, (1 Wagn. Stat., 280, § 2.) 
in relation to fraudulent conveyances, ete., prohibits the 
transfer of lands, goods, chattels, etc., with intent to hinder, 
delay, or defraud creditors, etc. 

The first iustruction given on behalf of the interpleaders 
was objectionable, as it failed to employ the words of the 
statute, and was erroneous, because it substituted others in 
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their stead, requiring the jury to find that the conveyance 
was made with intent to “cheat, hinder and delay ” creditors, 
before they could deem it void. 

The statute, it will be observed, is in the disjunctive, and 
attaches a separate and specific meaning to each of the words 
which it employs, while the instruction requires the jury to 
find the existence of a triple intent, to cheat, hinder and de- 
lay, before the could hold the conveyance void. (Pilling vs. 
Otis, 138 Wis., 495.) The court below, certainly could not 
have borne the provisions of the statute in mind, when giv- 
ing sanction to such an unwarrantable instruction, Thus in- 
structed, the jury, rationally enough, might find that an intent 
existed to obstruct creditors in the collection of their debts, 
and also, to defer the payments which were due them, with- 
out finding that the debtor cherished the knavish design to 
prevent the ultimate collection of the debt. 

II. It was wholly unnecessary to prove any combination or 
confederation between the defendant and interpleaders to 
hinder or delay, etc., creditors. It was sufficient under the 
statute, to show that an intent, such as the statute prohibits, 
prompted the transfer, and moved its execution on tlié part 
of those who participated therein. It was not essential to es- 
tablish any formal or premeditated design, to accomplish the 
illegal purpose. It was quite enough to establish either di- 
rectly or indirectly, that the participators in the transaction 
were actuated by a motive which the law respecting fraudu- 
Jent conveyances inhibits, and when such a motive is shown 
to exist, it is entirely immaterial how valuable a consideration 
may have been paid by the transferree; the law puts the 
stamp of its disapprobation on the sale and pronounces it 
void. For this reason the second instruction, on which we 
have been commenting, was erroneous. (Reed vs. Pillitier, 
28 Mo., 173.) 

III. While it is undoubtedly true as a genera! legal propo- 
sition that “frand is not to be presumed, but must be proved 
by the party alleging it,” yet it is equally true, that fraud is 
seldom capable of direct proof, but for the most part has to 
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be established by a number and variety of circumstances, 
which, although apparently trivial and unimportant, when 
considered singly, afford, when combined together. the most 
irrefragable and convincing proof of a fraudulent design, 
(See case decided at last March Term.) It would have been 
better, therefore, had the third instruction gone further, and 
informed the jury what constituted fraud within the mean- 
ing of the law under discussion, and told them that although 
it devolved on the party alleging fraud, to prove it. yet that 
the requisite proof need not be of a direct or positive charac- 
ter, but might be gathered from the surrounding circum- 
stances indicative of a design to hinder, delay or defrand 
creditors.” 

But aside from this view, the instruction was erroneons, 
because of assuming the existence of two facts: That the sale 
to Smith & Clark was a mere preferment of them to other 
creditors, and that the sale was “unattended by other cir- 
cumstances.” 

IV. The fourth instruction is erroneous, as it assumes that 
the purchasers had taken possession of the goods in the store. 
Besides that, it is exceedingly doubtful whether there was 
any evidence on which to base the instruction. The im- 
pression produced on the mind after reading the evidence, is, 
that the sale was a secret and hurried affair, to which no pub- 
licity whatever was given. 

The objectionable features of the fifth instruction given on 
behalf of the interpleader., have been already sufticiently 
passed upon, in our discussion of the other instructions 
granted at their request. 

V. The third instruction asked by plaintiffs, to the effect 
that the giving and the acceptance of a valuable considera- 
tion would not snpport the sale, if there was any design on 
the purt or the vendor and vendee to hinder or delay credi- 
tors. should have been given. It however, has been suffi- 
ciently discussed in our remarks upon the second instruction, 
given on behalf of the interpleaders. 
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VI. Section 10 of the statute to which reference has been 
made, (Wagn. Stat., 281, § 10) provides, that: “ Every sale 
made by a vendor of goods and chattels in his possession, or 
under his control, unless the same be accompanied by deliv- 
ery in a reasonable time, (regard being had to the situation 
of the property) and be followed by actual and continued 
change of the possession of the things sold, shall be held to 
be fraudulent and void as against the creditors of the vendor 
or subsequent purchasers in good faith.’ This section re- 
ceived full consideration at the hands of this court, in the 
case of Claflin vs. Rosenburg. (42 Mo., 489). And the 
doctrine there enunciated, that the vendee must tuke the 
actual possession, and the possession must be open, notorious 
and unequivocal, accompanied by the usual marks and zn- 
dicia of ownership, by a complete change of control over the 
property, and by some act which will operate to divest the 
title and possessiun from the vendor and vest tlem in the 
vendee, was embodied in the fourth instruction asked by 
the plaintiff; and there was error in its refusal. And the re- 
fusal of this instruction must of necessity have been very 
prejudicial to the plaintiffs, as the evidence was very slight 
indeed, which tended to show any possession whatever of the 
goods, by the interpleaders, prior to the levy of the attach- 
ment. 

VIf. There was no error in the refusal to instruct that the 
sheriff's return, showing who had possession of the goods, at 
the time of the levy of the writ thereon, was conclusive upon 
the interpleaders, They were not, in strictness, such parties 
to the suit as to whom the return of the officer is conclusive. 
The right to interplead is in the nature of an action of re- 
plevin engrafted upon a suit by attachment. If the inter- 
pleaders had neglected to avail themselves of their statutory 
privilege of filing an interplea, no doubt would be entertained, 
but that they might still assert their claims to the property 
seized in an action of replevin ; and when so asserting their 
claim, in such action, it is equally free from doubt, that the 
return of the sheriff in the attachment suit would not be held 
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as conclusive against them, but only as prima facie evidence 
of the matters it contained ; as this is the rule which prevails 
where the matters returned come collaterally in issne, and 
where the right of third parties are involved. (Crocker on 
Sheriffs, § 45, and cases cited.) 

This being the case, it cannot with any show of reason be 
urged that the mere fact that the interpleaders had chosen to 
avail themselves of their statutory privilege in the action of 
attachment should debar them from the introduction of evi- 
dence contradictory of the shertff’s return, with the like force 
and effect as when introduced for the same purpose in an ac- 
tion of replevin. Ina word, the form of the action would 
not change the rules of evidence, nor render that conclusive, 
which otherwise would only be prima facie. 

VILL. In investigations of the character involved in the 
case at bar, there are two prominent questions presented: 
First, were the parties to the transaction actuated by a mo- 
tive to hinder, delay or defraud the creditors of the vendor? 
Second, was possession of the goods alleged to have been sold, 
accompanied by delivery in a reasonable time (regard being 
had to situation of the property) and was the alleged sale 
followed by an actualand continued change of the possession 
of the things said to have been sold ? 

Any evidence, therefore, tending to shed light, even re- 
motely, on the subject of these inquiries, is admissible. And 
if the first question is answered in the affirmative, or the sec- 
ond in the negative, the result must be in favor of those at- 
tacking the sale. For this reason testimony must be elicited, 
as to the possession of the goods; as to the character of that 
possession ; as to whether it and the delivery of the articles 
sold was open, notorious and unequivocal ; as to the declara- 
tions of the party in, or apparently in possession, as to the 
quantity and value, or apparent quantity and value of the 
goods, at or about the time the alleged sale was effected ; as 
to whether the sale was secretly and knowingly made, or 
mde in the usual and ordinary course of business upon an 
adeyu:te consideration, and after ascertaining what the buyer 
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was buving. and the vendor selling; as to the generally ru- 
mored insolvency of the vendor; as to whether the purchaser 
who claims an antecedent debt as the consideration of the 
sale. has that debt otherwise well secured by a mortgage on 
the same goods; and such testimony is particularly pertinent 
bearing as it necessarily must, either directly or remotely on 
the matters to be investigated by the triers of the issues. 

Testimony of the kind mentioned, or of a like nature. is 
always receivable to establish or to overthrow thereon, the 
bona fides or the validity of the given transaction. The rule 
is familiar, that the declarations of a party in possession of 
property, are verbal acts, and are admitted as explanatory of 
the nature of that possession. (1 Greenl. Ev., §§ 108, 109; 
Darrett vs. Donnelly, 38 Mo., 482; State vs. Schneider, 35 
Mo., 533.) 

3ut if a party is not in possession, his declarations are val- 
ueless and inadmissible. Where, however, as in the present 
instanee it is a matter of doubt, owing to conflicting testimo- 
ny, whether a party is in possession or not, it is better to let 
the evidence of his declarations, made when apparently in 
possession, go to the jury under appropriate instructions. 

Because the court below gave improper and refused to give 
proper instructions, and because of the rejection of competent 
evidence of the character above referred to, the judgment is 
reversed and the cause remanded. Judge Vories absent ; the 
other judges concur. 





i) 


James Eacer, Defendant in Error, vs. Grorcr H. Srover, 
Plaintiff in Error. 


1. Judgment—Suit on transcript—Jurisdiction, want of, may be shown, notwith- 
stunding recitals of transcript—In suit on transeript of a juigment rendered 
in another State, defendant may show that the appearance of his attorney in 
the original suit was unauthorized and fraudulent, notwithstanding that the 
jurisdiction of the court over him appeared affirmatively from the record. 
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Want of jurisdiction, it is now held, may be shown either as to the subject mat 
ter or the person, or, in proceedings in rem, as to the thing, although the 
record may recite facts necessary to give the court jurisdiction, (Marx vs 
Fore, 51 Mo., 69.) 


Appeal from the Morgan Circuit Court. 


Ewing & Smith, for Plaintiff in Error, relied on Marx vs, 
Fore, 51 Mo., 69. 


Napron, Judge, delivered the opinion of the court. 


This action was upon a judgment rendered in 1853 by the 
Court of Common Pleas of Centre County in the State of 
Pennsylvania, against the defendant, Stover and his partner 
in business, Zellers. The judgment was subsequently re- 
vived against Stover in 1869. after the removal of Stover to 
this State. The original judgment was upon confession en- 
tered by the attorney of the defendants. 

The defense proposed in this suit here was, that the de- 
fendant, Stover, never authorized the attorney in Pennsyl- 
vania to appear for him, or to confess judgment against him, 
and that such entry and confession were fraudulent. 

Upon the trial, evidence was offered to support the plea, 
but the court instructed the jury to exclude from their con- 
sideration this evidence, in which defendant stated that said 
attorney, without authority, entered an appearance for him 
aud confessed judgment. 

A judgment was rendered for plaintiff, and the only ques 
tion here is, whether the record of the judgment in Pennsyl- 
vinia was conclusive as to the jurisdiction of the Pennsylva- 
nia Court, it appearing affirmatively from the record that the 
conrt had jurisdiction. This question has been recently de- 
cided ry the Supreme Court of the United States in the case 
of Thompson vs. Whitman, (18 Wall., 457.) and as it mainly 
depends on the construction of that provision of the constitu- 
tion of the United States which declares, that full faith and 
eredit shall be given in each State to the judicial proceedings 
of every other State, the decision of that court may be re- 
garded as an authoritative settlement of the question. The 
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opinion also, is in accordance with the latest adjudication of 
the question here by this court in the case of Marx vs. Fore, 
51 Mo., 69. 

Want of jurisdiction, it is now held, may be shown either 
as to the subject matter or the person, or,in the proceedings 
in rem, is to the thing, although therecord may recite facts 
necessary to give the court jurisdiction, Upon the jurisdie- 
tional question, the record may be contradicted. 

This judgment must therefore be reversed, as the Circuit 
Court held that the recitals in the record of the defendant’s 
appearance were conclusive, and the jury was directed to dis- 
regard the evidence on this subject. 

Judgment reversed and case remanded; the other judges 
concur except Judge Vories, who is absent. 





>} 


J. R. Owens, Plaintiff in Error, vs. Toomas M. Jouns, De- 

fendant in Error. 

1, Attachment—Suit by clerk—Jurat by his deputy, motion to dixsolve—Suit on 
merits, e(c.—In suit by attachment brought by the clerk of a Circuit Court, his 
allidavit for attachment sworn to before his deputy, and his bond approved by 
the same officer are both nullities and may be dissolved on motion, although 
the proper proceeding would be to quash the writ, In such case the filing of 
new affidavit and bond will not avail. The suit on the merits, however, 
should not be dismissed, but should proceed as if commenced on summons. 


Error to Cedar Circuit Court. 
R. F. Buller, for Plaintiff in Error. 


I. If the affidavit and bond were not sufficient, appellant 
had aright to file others. (Wagn. Stat., 1872, p. 183, § 10; 
p. 190-1, § 48; Jasper O». vs. Chenault, 38 Mo., 357, and cas. 
cit.) 

Even if the attachment had been dissolved, the suit should 
still have proceeded. (Wagn. Stat., 1872. p. 191, § 49.) 

The defendant appeared generally—which waives any de- 
fect in the writ. (Bartlett vs. McDaniel, 3 Mo., 40; Barnett 
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vs. Lynch, Zd., 261; Griffin vs. Samuel, 6 Mo., 50; Evans vs, 
King, 7 Mo., 411; Hembree vs. Campbell, 8 Mo., 572.) 


nm 


Stratton & Johnson; for Defendant in Error. 
Hovau, Judge, delivered the opinion of the court. 


This was an action commenced by attachment in the Cedar 
Circuit Court. The petition contained five counts, the ag- 
gregate amount claimed in two of which was insufficient to 
give the Circuit Court jurisdiction, and in the then remain- 
ing counts, the causes of action were defectively stated. The 
affidavit upon which the writ of attachment issued, was signed 
by J. R. Owens and had the following jurat: 

Subscribed and sworn before me this 2ist day of March, 
1872. 

J. I. Owens, Clerk, 
3y Lewis Gave y, D. C. 

Plaintiff aiso by his deputy approved his own bond. 

The defendant appeared and moved to dissolve the attach- 
ment and dismiss the cause for the reason that the affidavit 
and bond were nullities, and because three of the counts 
stated no cause of action, and the aggregate amount claimed 
in the other two, was less than fifty dollars. The court sus- 
tained the motion, dissolved the attachment and dismissed 
the cause. 

Before the determination of the motion the plaintiff filed 
an amended affidavit and a new bond. There was no error 
in dissolving the attachment. 

The affidavit was a nullity and there was nothing by which 
toamend. The writ had issued without authority of law and 
the proper motion would have been to quash the writ The 
result reached was perhaps the same. 

The suit, however, should have proceeded as if commenced 
by summons; the defendant was in court and a general judg- 
ment could have been rendered against him. The petition 
was defective, but the plaintiff asked leave and had a right to 
amend and it was error to dismiss the suit. 
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Appellants. 
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The judgment of the court dismissing the suit is therefore 
reversed and the cause remanded; the other judges concur 
except Judge Vories, who is absent. 


Srate or Missourt, Respondent, vs. Joan Howrrron, ef al., 


1. Indictment—Robbery in first degree—Fear of immediate injury, ete-—An in- 
diectinent for robbery in the first degree, charging that the prisoner committed 
the crime simply by putting the victim ‘tin bodily fear,’ 


is bud. In that grade 


of the offense it should be charged that the fear was of some immediate 
injury. (Wauagn. Stat., 456, 3 20.) 


Appeal from Jusper Circuit Court. 
G. H. Walser, tor Respondent. 


Hockaday, Attorney General, for Appellants, cited in 
argument, State vs. Wileoxen, 38 Mo., 370; State vs. David- 


son, 38 Mo., 374. 


Waaener, Judge, delivered the opinion of the court. 


The defendant was indicted for robbery in the first degree, 
and on his motion the indictment was quashed, and the State 
appealed. The indictment charged that the defendant, “with 
force and arms, in and upon one William Gennan, feloniously 
did make an assault, and the said William Gennan in bodily 
fear and danger of his life, then and there telonionsly did put ; 
and two mules, each of the value of seventy-five dollars, and 
two harness, each of the value of twenty dollars, and one wag- 
on, of the value of fifty dollars, of the goods and chattels of 
the said William Gennan, from the person and against the 
will of the said William Gennan, then and there, feloniously 
and by foree and violence, did rob, steal, take and carry away,” 


etc. 


The statute defining robbery in the first degree, declares, 





that “every person who shall be convicted of feloniously tak- 
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ing the personal property of another from his person, or in 
lis presence and against his will. by violence to his person, or 
by putting him in fear of some immediate injury to his per- 
son, shall be adjudged guilty of robbery in the first degree.” 
(Wagn. Stat., 456, § 20.) 

I am inclined to think that the indictment is bad. It is 
alleged that the defendant feloniously made an assault upon 
Gennan, and feloniously put him in bodily fear and danger, 
and then took the personal property of Gennan against his 
will, and feloniously by force and violence did rob, steal, take 
and carry away, ete. Although not following the precise 
language of the statute, the indictment is substantially good 
so fur as it goes. But some of the essential elements neces- 
sary to constitute robbery in the first degree are left out. 

In robbery in the first degree, it is indispensable that the 
putting in fear should be of some immediate injury. This 
distinguishes it from robbery in the second degree, ($ 21) 
where the fear may arise from the threatened injury to be 
inflicted at a different time. Unless the violence which puts 
the party in fear is of some immediate injury to his person, 
there can be no robbery in the first degree. 

The omission to make this charge is a substantial defect, 
which alone is sufficient to lead to an affirmance. The judg- 
ment is affirmed; the other judges concur except Judge 
Vorics, who is absent. 





° 


Joun M. Wetts, Appellant, vs. Joun Harri, Respondent. 


1. Limitations, statute of—Concealment, ete., what will prevent running of stat- 
ute —Tlie mere fact that plaintiff, in an action to recover a certain chattel, had 
been prevented for a period from bringing suit, by the concealment of the 
property or by other improper acts, will not, under a true construction of the 
statute, (Wagn. Stat., 920, 3 24) prevent the running of the limitation law 
during that interval, unless it further appear, that such act was that of the 
defendant himself, Concealment or improper acts of other persons will have 
no such legal operation. 

2. Instructions—Fvidence, ete.—Instructions not warranted by the evidence 

should be refused. 
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Appeal from the Special Law and Equity Court of Jackson 
County at Kansas City. 


Turner § Hill, for Appellant. 


I. This action is not barred by the statute of limitations, 
as it is clearly within the saving of the statute. (Wagn. Stat., 
920, § 24; Arnold vs. Scott, 2 Mo., 14; Harper vs. Pope, 9 
Mo., 402, and opinion of Judge Napton in case relied upon by 


defendant; ‘Taylor’s Adm’r vs. Newby, 13 Mo., 164, 165.) 
Tichenor & Warner, for Respondent. 


I. Section 24 of the limitation law evidently refers to acts 
of the defendant, or those under whom he claims, and of 
which he had full knowledge. Mere ignorance on the part 
of plaintif— is not sufficient. (Smith, Adim’r of Taylor, vs. 
Newby, 13 Mo., 163; Foley vs. Jones, 52 Mo., 64; Allen vs. 
Mille, 17 Wend., 202; Troup vs. Smith, 20 John., 32.) 


Waaener, Judge, delivered the opinion of the court. 


This ease was submitted to the court sitting as a jury, upon 
an agreed statement of facts. from which it appears that dur- 
ing the year 1861 the plaintiff was the owner of the mule in 
controversy, and while it was in his possession it was forcibly 
and without authority taken or stolen from him, and that 
sometime in the year 1862 he saw the mule in the possession 
of the United States forces, and attempted its recovery, but 
before anything could be done it was taken away. Where 
the mule afterwards was, remained unknown to plaintiff till 
in the summer of 1872, when he found it in the possession 
of the defendant, who had bought it in good faith about a 
year previous, from a person who had just brought it from 
Oolorado Territory. Plaintiff and defendant have both re- 
sided in Jackson county since 1861. 

The action was in the nature of replevin, and the verdict 
was for the defendant. The only defense relied on was the 
statute of limitations, and the ruling of the court on that 
question furnishes the ground of complaint. The refusal by 
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the court to give the third instruction asked for by the plain- 
tiff, and the giving of defendant’s instruction, are insisted 
upon as error. 

Plaintiff's third instruction which was refused, declared 
the law to be: “That the concealments and improper acts 
referred to in the 24th section of the statute of limitations, 
(Wagn. Stat., 920, § 24) such as will suspend the running the 
statute, are the coneealments and improper acts not only of 
the defendant, but refer as well to those of all under whom 
the defendant claims, or who have had possession of the prop- 
erty since the same was taken from the possession of the 
plaintiff; and if then the court believes from the facts in this 
cause, that from the time the mule was stolen from plaintiff, 
in 1361, till it was purchased by defendant, such conceal- 
ments and improper acts existed as prevented plaintiff bring- 
ing his action, then such time when such concealments and 
improper acts existed, cannot be claimed in bar of this action, 
although the court may believe the defendant had no knowl- 
edge or information of such improper acts or concealments ; 
and if the plaintiff has brought his action within five years 
from the beginning of defendant’s bona fide possession, and 
since the concealments and improper acts have ceased to pre- 
vent the bringing of an action, then plaintiff is entitled to 
maintain this suit.” 

The instruction complained of, which was given for the 
defendant, is as follows: “If the court sitting as a jury, shall 
believe from the evidence, that the mule in question had 
been in the possession of defendant and those under whom 
defendant claims, for more than five years before the com- 
mencement of this suit, then the court should find for the de- 
fendant, unless the court further find from the evidence that 
plaintiff was prevented from bringing his action within the 
five years by some improper act of the defendant; that the 
mere ignorance of plaintiff as to the whereabouts of the mule, 
if such ignorance was not occasioned by the improper conduct 
of the defendant, will not deprive defendant of the statute of 
limitations.” 
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The statute of limitations, (Wagn. Stat., 918, § 10) limits 
the time of bringing an action for the taking, detaining or in- 
juring goods or chattels, or for actions for the recovery of 
personal property to five years. Dut the 24th section of the 
same act provides, that if any persyn, by absconding or con- 
cerling himself, or by any other improper act, prevent the 
commencement of an action, such action may be commenced 
within the time limited, after the commencement ot such 
action shall have ceased to be solimited. This provision has 
been several times before this court for adjudication, and the 
construction universally placed upon it, is, that the statute 
does not protect plaintiffs who are ignorant of the facts ne- 
cessary to enable them to bring suits, unless that ignorance 
is occasioned or brought about by some improper conduct on 
the part of the defendants. 

The case of Arnold vs. Scott, (2 Mo., 14) was an action of 
trover for bank notes and silver coin, and the court in com- 
menting upon the true meaning of the statute now under 
consideration, puts this illustration: “ Had the defendant, 
for example, taken a wagon of the plaintiff, and used it on 
his farm or on the road, it can hardly be imagined that a 
jury would find it to be such a concealment as to deprive 
him of the benefit of the estate, (statute) but had he taken it 
to his house in the night time, and after taking it to pieces, 
packed it away in a private room, and then kept it locked up 
for five years, there could be but little doubt that it would 
be such an act as would defeat and obstruct the plaintiff in 
bringing his action, so as to deprive the defendant of the bene- 
fit of the act.” 

Tavlor’s Adm’r vs. Newby, (13 Mo., 159) is a very strong 
ease. There Taylor, who lived in York County, Virginia, 
owned a negro woman named Louisa, About the spring of 
1841 this negro woman disappeared, was supposed to have 
run away, and to have run away with a strange white man, 
who had been in the neighborhood and who disappeared at 
the same time. In the month of March, 1841, one Burgess, 
a resident of Platte County, Missouri, and then on a visit to 
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Kentucky, near the line which separates that State from Vir- 
ginia, hearing that one Gowens, who was largely indebted to 
him, was just across the line in Virginia, with a negro in his 
possession, determined to go and get the negro on his de- 
mand. He went across the line, found Gowens and the ne- 
gro, and succeeded in inducing him to let him have the negro 
in the way of his indebtedness. Burgess immediately re- 
turned to Kentucky, and thence forthwith to Missouri, taking 
with him the negro. After his return to Missouri, Burgess 
sold the negro woman to one Allen; Ailen sold her to one 
‘letherwoods, and he sold her to the defendants. Louisa had 
children after she came to Missouri, and they were the sub- 
ject of the suit. Taylor having died, his administrator 
brought the action for the recovery of the negroes, five years 
having intervened from the time the negro was taken. 

The court trying the cause refused to instruct for the plain- 
tiff, that if the jury believed from the evidence that the ne- 
gro woman, Louisa, was stolen from Wm. L, Taylor, of Vir- 
ginia, and knowledge of the fact that the negro was in Mis- 
souri did not come to Tavlor or his administrator until five 
years before the bringing of the suit, they should find that 
the suit was bronght in time to entitle the plaintiff to recover. 
For the defendant an instruction was given, that if the jury 
believed from the evidence, that the negroes had been in 
possession of the defendant, and those under whom he 
claimed, successively for five vears before the bringing of the 
suit, the verdict should be for the defendant. 

Under this ruling the plaintiff took a non-suit and appealed 
to this court, where the judgment below was affirmed. In 
this court it was said: “Our Statute does not protect plain- 
tiffs who are ignorant of the facts necessary to enable them 
to bring suit, unless that ignorance is occasioned by some 
improper conduct on the part of the defendants. If the de- 
fendant absconds or conceals himself, or does any other im- 
proper act to prevent the commencement of an action, he is 
not within the protection of the statute. If he has not done 
these things, or any of them, he is protected, although as in 
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the present case, the plaintiff may have been guilty of no 
laches. Between two parties equally innocent, one of whom 
must sustain a loss, it is not the policy of the law to inter- 
pose. There is a section of our statute which makes certain 
provisions saving the rights of plaintiffs; but no provision is 
made for a case like the present. We have no power to in- 
terpolate such a saving clause, even if it was thought equit- 
able and just.” 

And in Foley vs. Jones, (52 Mo., 64) the same doctrine was 
reiterated, and it was declared: “It may be conceded that 
the statute does not protect plaintiffs who are ignorant of the 
facts necessary to enable them to bring suits, unless that ig- 
norance is occasioned by some improper conduct on the part 
of the defendants.” This is now the uniform construction, 
and no reason is perceived warranting a departure from it. 
The decision of the court below was in conformity with the 
established law of this State from the earliest period. Plain- 
tiffs instruction was properly refused, because not warranted 
by the evidence, if for no other reason. 

The mere fact that plaintiff was ignorant as to where his 
property was, and that in consequence thereof could not 
bring an action, will not be sufficient in itself to make his 
remedy availing. It must further appear, that plaintiff was 
prevented from bringing his action in time by some conceal- 
ment or improper act on the part of the defendants. 

But under proper instructions of law, the court found that 
no such improper conduct or concealment existed, and the 
judgment must therefore be affirmed ; all the judges concur 
except Judge Vories, who is absent. 
7—VOL. LIX. 
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Ferx Bonnorrt, ef al., Plaintiffs in Error, vs. Feticran Par- 
ty, ef al., Defendants in Error. * 


1, Judgment affirmed. 
Error to Osage Circuit Court. 
Lay § Belch, for Plaintiffs in Error. 


Ewing § Smith, with P. B. McCord, for Defendants in 


Error. 
Avas, Judge, delivered the opinion of the eonrt. 


This was an appeal from the final settlement of the defend- 
ants, as administrators of Delphine Party deceased. The court, 
upon the hearing of the appeal, confirmed the final settle- 
ment as made in the Osage County Court, and gave judg- 
ment against the plaintiffs, who prosecuted the appeal from 
the County Court. There was a bill of exceptions; but no 
evidence, taken at the trial of the case, was preserved by the 
bill of exceptions. 

As the whole case depends upon the evidence heard by the 
Circuit Court, we cannot interfere with the judgment. Let 
it be affirmed ; the other judges concur. 





* This case was decided when Judge Adams was on thebench. A motion for 
re-hearing was filed and sustained, and the case was re-tried at next term of court. 
In the meantime Judge Adam’s term of office expired. At the second trial the 
court reversed their order for re-hearivg, aud adhered to their original decision. 
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Marrwy McKryziz, Appellant, vs. Grorer Martuews, ef al., 
Respondents. 

1, Injunction—Irreparable damages—Allegation as to.—In a petition for injune- 
tion, a general averment that threatened damages are irreparable is insufficient. 
It must be shown in what respect they will be irreparable. 

2. Injunction to prevent cutting of timber—Tetition should state what.—In suit for 
injurection to prevent threatened damages in cutting timber, the petition 
should show whether defendant is in possession and what title, if any, he 
claims. If the title be in dispute, some proceeding on the part of the plain- 
tiff to which the injunction would be auxiliary, should be stated. 

3. Demurrer—Facts admitted by, no evidence on question of damages.—A de- 
murrer admits of facts well pleaded, but only for the purpose of deciding the 
question raised by it. The statements in the petition demurred to are no 
evidence on the question of damages or on the general issue. 

4. Injunction— Damages in motion to dissolve, when too remote.—A claim for dam- 
ages by defendant in an injunction suit, on the ground that by reason of the 
injunction he was prevented from clearing away certain timber land, is too 
remote and consequential. 


Appeal from Lawrence Circuét Court. 
H. C. Young, for Appellant. 
Henry Brumback, for Respondent. 


I. The bill must allege peculiar circumstances to show 
that the injury is irreparable, such as the insolvency of de- 
fendant and the like. (Burgess vs. Kattleman, 41 Mo., 487; 
James vs. Dixon, 20 Mo., 79; Waterman vs. Johnson, 44 
Mo., 410; Jerome vs. Ross, 7 Johns. Ch., 315; Ross vs. Page, 
6 Ohio, 167.) But the bill sets forth no facts, It simply 
states the conclusion of law. 

II. An injunction will not lie to prevent the commission 
or repetition of a trespass in entering and cutting down tim- 
ber on land, of which plaintiff is in possession as owner—he 
having an adequate remedy at law for the trespass, and 
nothing appearing in the case so special or peculiar as to call 
for that particular relief. (Hill. Inj., p. 322, § 3; p. 331, § 10.) 

III. If defendants were in possession, this fact should be 
stated, also the nature of their holding, whether as plaintiff's 
tenants, or, claiming a limited estate of any description. If 
defendants claimed the fee adversely, it should appear that 
some steps had been taken by plaintiffs to determine the title, 
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IV. A demurrer in chancery does not admit the facts 
charged in the bill. (1 Greenl. Ev., 589, § 551; Comm. Bk. 
v. Buckner, 20 How., 125; Bac. Abr. “Pleas,” No. 3; Chitty 
Pl., 662.) 

V. Counsel fees should be allowed as part of the damages. 
(Uhrig vs. City of St. Louis, 47 Mo., 529.) 


Napton, Judge, delivered the opinion of the court. 


This was a petition for an injunction. The facts stated in 
the petition were, that the petitioner was the owner of a cer- 
tain tract of land described therein; that Mathews & Brum- 
back threatened to commit waste on it, by cutting down 
and hauling away timber from it—which would be an ir- 
reparable loss to said land. An injunction was therefore 
asked, to restrain said defendants from eutting any timber or 
committing any waste on said land, and for such other relief, 
etc. The application was made to the Circuit judge, at 
chambers, in August, 1871, and an injunction was directed, up- 
on bond being given by the petitioner. The bond was given 
and the injunction issued August 16th, 1871. 

At the May term, 1872, of the Circuit Court, a demurrer 
was filed to this petition on the ground that the facts stated 
in the petition furnished no ground for the relief prayed, 
inasmuch as no insolvency was alleged, nor was it averred 
that there was not an ample and complete remedy at law; nor 
was there any allegation that any action was pending for the 
possession of the land upon which defendants were said to 
have an intention of cutting timber. The demurrer was sus- 
tained, but nothing further appears to have been done at that 
term. 

On Dec. 10th, 1872, the defendants filed their motion 
to dissolve the temporary injunction, and for an assessment 
of damages. This motion was sustained and, neither party 
requiring a jury, the court proceeded to assess the damages 
upon the testimony submitted. 

The defendant, Mathews, on this inquiry, testified that he 
had a contract with Brumback to deliver to him $200 worth 
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of lumber; that he had cut the logs from which the lumber 
was to be sawed, and as he could not use them, they had 
greatly depreciated in value, and his loss on this item he es- 
timated at $180. His expenses attending court amounted to 
$13.50. He was also prevented from clearing eight or nine 
acres of land that he intended to clear, and also from making 
rails to replace a fence that had been washed away by the 
flood, which he estimated at $180. His lawyer’s fee was $75. 

The plaintiff objected to this evidence because the de- 
fendants admitted by their demurrer, that the facts stated in 
the petition were true, and that the plaintiff was the owner 
of the land. This objection was overruled, and the plaintiff 
excepted. 

This witness also stated that he was in possession of the 
land and bought it of the railroad company. To this evi- 
dence objection was also made on the ground that the defend- 
ants, by their demurrer, admitted the ownership of the land. 

Brumback, the co-defendant, testified that he was injured 
to the amount of $40, by reason of an agreement with 
Mathews to get a lot of timber which in consequence of the 
injunction, he had to procure elsewhere at an advance of $40 
over the price he had agreed on with Mathews. This evi- 
dence was objected to, because irrelevant and inconsequential, 
but the objection was overruled. 

The only evidence offered by plaintiff was the demurrer. 
The instructions given for the defendants declared the law to 
be, that the defendants were entitled to damages in what- 
ever amount they may have sustained loss by reason of the 
injunction, in interrupting their business and putting them 
to additional expense in carrying on the same, and for their 
reasonable attorney’s fees in resisting the injunction, and for 
their loss of time in the defense of the suit. 

The plaintiff asked the following declarations of law: 
“That the defendants have admitted by their pleadings that 
the lands mentioned in plaintiff’s petition belonged to plain- 
tiff and were the property of plaintiff, and hence, defendants 
cannot recover any damages by reason of being restrained 
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from cutting timber off from said lands; 2nd. The defendants 
cannot recover attorney’s fees for defending said suit; 3rd. De- 
fendant’s cannot recover any damages in this case because 
there was no answer made by defendants to the petition, be- 
fore the dissolution of the injunction herein.” These last in- 
structions the court refused. 

The judgment of the court on the subject of damages was 
in favor of the defendants, in the sum of $528. 

There was a motion to set aside the finding and judgment, 
which was overruled; exceptions were duly taken to all the 
rulings of the court, and the case is brought here by appeal. 

The judgment of the court upon the demurrer was obviously 
right. The petition was substantially defective in almost all 
respects. It is impossible to conjecture from its terms, 
whether the plaintiff or defendant were in possession of the 
land. Ifthe plaintiff was in possession, then it is not shown 
that an action of trespass would not have attained all the ob- 
jects desired. There is no allegation of insolvency, nor any 
sufficient allegation of irreparable damages. The former is 
not always necessary, but in regard to the latter, a general 
averment that damages threatened are irreparable is insufii- 
cient. It must be shown how, and in what way, and for 
what reason, the threatened damages are irreparable. What 
damages are irreparable, is a question to be decided by the 
eourt from the facts stated. 

If we choose to infer from the petition, that the defendants 
were in possession, then it is a mere matter of conjecture 
what title they claimed, if any; whether they were lessees 
for years, or tenants for life, or holding under an asserted fee 
simple title. If the title was in dispute some proceeding on 
the part of the plaintiff onght to have been stated, to which 
the injunction would have been auxiliary. 

The only question in this case is as to the damages. It is 
not perceived why Brumback was made a party defendant. 
The testimony of Mathews that he was prevented from 
clearing seven or eight acres of land during the pendency of 
the injunction, seems to be of a consequential damage too re- 
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mote; but the only‘objection to that testimony was, that the 
demurrer admitted the title of plaintiff. This objection was 
overruled by the court and we think properly. A demurrer 
admits facts well pleaded, but only for the purpose of de- 
ciding the question raised by it; the statements in the peti- 
tion demurred to are no evidence on the question of damages, 
or on the general issue. (Berne vs. Phillips, 10 Conn., 62.) 

The testimony of Brumback, that he lost forty dollars by 
reason of the injunction, which prevented Mathews from fur- 
nishing him with certain lumber, for which he had contracted, 
was, we think, properly admitted. Why he was made a 
party does not appear, for he does not seem to have had any 
interest in the land. But he was made a party defendant, 
and he had a contract with the other party defendant, to fur- 
nish him a certain amount of lumber, and by reason of the 
injunction, his co-defendant was not able to comply with his 
contract, and he had to supply himself from other quarters, 
and it cost himggforty dollars to do this. Now we don’t see 
why Brumback Was made a party to this suit; butas he was, 
we think this item of damage was admissible. 

The question in regard to the damages was one for the 
jury, or in this case for the Circuit Court, to whom the facts 
were submitted. The objections to the items offered were 
insufficient, and though we think, in regard to the item of 
two hundred dollars, which was charged for being prevented 
from clearing seven or eight acres, that it was inadmissible 
because too remote; yet as the only objection to itewas, that 
the demurrer admitted the title of plaintiff, and this objec- 
tion was not a valid one, we will not disturb the judgment. 

Judgment affirmed ; the other judges concur except Judge 
Sherwood, who did not sit. 
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Srare or Missovrt, Defendant in Error, vs. Epwarp Davex- 
ERTY, Plaintiff in Error. 

1. Practice—Supreme Court—Amended transcript cannot be brought up after final 
judgment— Diminution of record, ete—Where a party submits his ease upon a 
record which is filed in the Supreme Court, judgment rendered thereon is final, 
and he cannot afterward, bring up an amended transcript. Where a record 
is incomplete, the proper course is, before a final disposition of the cause, to 
suggest a diminution and obtain a rule to send up a more perfect transcript. 


Appeal from Jasper Circuit Court. 
James F. Hardin, for Appellant. 
John A. Hockaday, Attorney General, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


This is a novel proceeding. It appears from the record 
that at the spring term, 1873, of the Jasper Circuit Court, 
the defendant was indicted for murder in the first degree, 
and at the November term of the court he was tried and con- 
victed of murder in the second degree. 

From that conviction he took an appeal and at the January 
term, 1874, of this court, the judgment was affirmed. Whilst 
the judgment of this court was standing in full force, and 
without any steps taken to have the same set aside,at a sub- 
sequent term the defendant’s counsel obtained a new record 
in the Jasper Circuit Court, containing some matters, which 
it is alleged, were left out when the record was here before, 
and sued out a writ of error, and brings the cause again in 
this court for determination. This practice is unprecedented. 
If the record was incomplete or defective when the case was 
here on a former occasion, diminution should have been sug- 
gested, and a rule obtained for sending up a perfect tran- 
script. 

But the party submitted his case upon the record filed in 
the court, and the judgment rendered thereon is final, 2nd 
whilst it remains unreversed, it conclusively bars any further 
proceedings. 
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If parties were permitted, after a final judgment in this 
court, to go back to the Circuit Court and there get an 
amended transcript and bring the case again here at their 
mere will and pleasure, there would be no final disposition of 
cases. 

The writ will be dismissed; the other judges concurring 
except Judge Vories, who is absent. 





f°) 


Grorce Mattock, Appellant, vs. Marcus Wittiams ef al. Re- 
spondents. 


1. Instructions—Motion for new trial—Attention of court below, not called to in- 
struction.—The Supreme Court will not pass upon an instruction to which the 
attention of the court below was not called, on motion for new trial. 


Appeal from Cooper Circuit Court. 


Ewing § Smith,and John Cosgrove, with McMillen 
Bros., for Appellant. 


Draffen § Williams, for Respondents. 
SuErwoop, Judge, delivered the opinion of the court. 


Suit to enforce mechanic’s lien. The trial before the cbt 
resulted in a general judgment against the contractor, an@ 
judgment in favor of the other defendants. The answers of 
the defendants were separate ones, and both denied the chief 
allegations of the petition, and among them that the lien was 
filed, ete., within the requisite statutory period. ‘The plain- 
tiff filed his replies to these answers. But the account which 
was filed with the clerk of the Circuit Court, showing the 
date of its filing, and proper verification, is not to be found 
incorporated in the bill of exceptions, nor even among the 
other papers contained in the transcript. 

It is true that the parties have stipulated that “the plaintiff 
read in evidence his mechanic’s lien ;” but as to the contents 
and component parts of that paper, the date of its filing, its 
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compliance with the requisitions of the statute, we are left to 
conjecture. But even if there were no fault to find in this 
respect there are objections equally fatal as to the giving of 
the declaration of law No. 2, on the part of the defendants ; 
for the amended motion for a new trial, only calls the atten- 
tion of the court below to declarations Nos. 1, 3 and 5, given 
at the instance of defendants. 

No opportunity was therefore afforded the trial court to 
correct any error which it might have committed in giving 
the declaration complained of; and it is upon this declaration 
that plaintiff chiefly relies for a reversal. But it is quite 
needless to inquire as to any of the declarations which 
were given on behalf of defendants, as plaintiff had judg- 
ment against the contractor, and was entitled to none against 
the owners, unless he had secured his lien within the time 
and manner provided by law. In the absence of anything 
in the record showing this, it certainly will not be presumed. 

Judgment affirmed; Judge Vories absent, the other judges 
concur. 





°o 


Jas. Honxrys, ef al., Plaintiffs in Error, vs. H. M. Tayzor, 
Defendant in Error. 


1. Writ of error—Final judgment.—Writ of error will not lie in the absence of 
final judgment. 


Error to St. Clair Circuit Court. 


Frank H. Clark, with Waldo P. Johnson, for Plaintiffs in 
Erro r. 


Burdett, Smith § Harrison, for Defendant in Error. 
Suerwoop, Judge, delivered the opinion of-the court. 


We have no jurisdiction over this cause, for the reason 
that there is no final judgment therein. The writ of error 
must therefore be dismissed; Judge Vories absent; the other 
judges concur. 
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N. J. Putturs, Appellant, vs. Asranam Rossins, ef al., Re- 

spondents. 

1. County Colleclor—Distress warrant by State Auditor against—Copy of bond— 
Collector's settlement—Levy on sureties, etc.—In distress warrant by the State 
auditor against a county collector; Held, 

Ist. A copy of defendant’s bond certified by the auditor, is proper evidence. 
(R. C. 1855, ch. 62, 3 23, 34, p. 1339, 3 5.) 

2d. Acopy of his settlement taken from the collector’s settlement book, certified 
by the auditor, is competent to prove the settlement. 

8d. Where defendant is both collector and sheriff, the writ may, under the stat- 
ute (R. C. 1855, p. 1542, 3 3; Wagn. Stat., 1335, 318) issue to the sheriff 
of a county adjoining, without further proof that the sheriff of the proper 
county is “disqualified.” 

4th. The sheriffs return, that the proceeds of the sale of the collector’s property 
are not enough to satisfy the debt, sufficiently shows an exhaustion of his es- 
tate to authorize levy on that of his sureties, 


J. C. Cravens, for Appellant. 
C. W. Thrasher, for Respondents. 
Napron, Judge, delivered the opinion of the court. 


This is an action of ejectment for the recovery of certain 
lots in the town of Neosho, in Newton county, in which the 
title of the plaintiff to the lots is conceded, anterior to a sale 
of the lots under a distress warrant issued by the Auditor of 
Public Accounts, and the only question in the case is as to 
the validity of the proceedings under this Auditor’s warrant, 
and the title acquired by the purchaser. 

The defendants claimed under a deed made by the 
sheriff, in alleged pursuance of this Auditor’s warrant. 

The objections to the title of defendants were numerous; 
In the first place, the plaintiff objected to the copy of the 
bond certified by the Auditor, as a copy of the collector’s bond. 
But the law of 1855, under which this distress warrant was 
issued seems to be conclusive on this point. The 23d section 
of this law provides that “copies of all papers on file in the 
otfice of Secretary of State, Treasurer, Auditor of Public 
Accounts and Register of lands, or of any matter recorded in 
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either of said offices, certified under the seal of the respec. 
tive officers, shall be evidence in all Courts of this State.” 
Section 34 provides that “copies of all bonds required by law 
to be given by sheriffs, collectors, county treasurers, collect- 
ors of the revenue, clerk of the Supreme, Circuit and County 
Courts, recorders and all other officers of or under the State, 
who are required by law to give bond, for the faithful per 
formance of their duties, duly certified by the seal of office 
of the officer in whose custody such bond is required by law 
to be kept, may be sued upon and shall be received in 
evidence, to all intents and purposes as the originals them- 
selves.” 

The 5th section of the revenue law of 1855, (R. C. p. 1339) 
provides, “that the bond of the collector shall be executed in 
duplicate, one part thereof shall be deposited and recorded 
in the office of the clerk of the County Court, and the other 
part shall be transmitted by the clerk to the Auditor of Pub- 
lic Accounts.” So that it is clear, that the bond was properly 
filed in the office of the Auditor of Public Accounts, and a 
copy from that office is declared evidence. 

The defendants then offered in evidence a certified copy 
from the Auditor’s office, of the settlement of Jolinson the 
collector or Sheriff of Newton county for the year 1860, and 
this was objected to. The certificate of the Auditor was 
made in 1872, and stated that the settlement was a true copy 
taken from the settlement book for 1860. 

The objections to this certificate, were, that it did not ap- 
pear that the copy is a true copy of the settlement made with 
Johnson, collector, and because it was not the best evidence of 
the facts therein contained, and because it was not evidence in 
any event. These objections need no particular notice. The 
criticism seems to be a mere verbal one, that the Auditor cer- 
tified a copy from the settlement book, instead of a settle- 
ment. 

The defendants then offered in evidence a distress warrant 
from the Auditor of Public Accounts to the sheriff of Law- 
rence county, and this was objected to, because there was no 
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evidence to show that on the 15th of December, 1863, when 
the warrant bore date, there was no sheriff of Newton county 
to whom it might have been addressed. The defendants then 
proved that after Johnson left Newton county in the early 
part of 1862, there was no sheriff until 1863 ; that one Boyd was 
temporarily appointed by the judge, that in fact there was no 
sheriff of Newton county until March, 1864. This was also 
shown by the records of the Circuit Court, and by other tes- 
timony. Johnson left in the spring of 1862. The objections 
of plaintiff were overruled, and the warrant was read in evi- 
dence. 

The warrant was in the form directed by law. It recited 
that the sheriff and collector of Newton county for the year 
1860, had failed to pay the amount he stood charged with in 
the Auditor's office, and which onght to have been paid be- 
fore the first Monday in October, 1863, and that the Auditor 
had ascertained the balance due the State by Johnson to be 
$2,383.58 and that the Auditor had according to law, charged 
the said Johnson with the further sum of 2 1-2 per cent. a 
month on said balance from October 5th, 1863 until collected. 

The sheriff of Lawrence was therefore directed to levy 
and collect this sum of the goods and chattels and real estate 
of said Johnson, and for want of sufficient goods and chattels 
and real estate to satisfy this sum, to levy on the goods and 
chattels and real estate of the sureties, naming them. He 
was also directed to pay the money collected into the State 
Treasury. 

This warrant was issued on the 15th December, 1863, and 
was acknowledged as received January 1, 1864, by the sher- 
iff. The main objection to this distress warrant is, that it was 
issued to the sheriff of Lawrence county and that it did not 
appear previous to its introduction as evidence, that the sher- 
iff of Newton county was disqualified. The 3rd section of 
the law requires the Anditor, after a delinquency, to issue a 
warrant of distress against such delinquent, directed to the 
sheriff of the proper county, or if he shall be disqualified to 
act then to the sheriff of some adjoining county who is au- 
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thorized and required to execute the same. As this warrant 
was to collect money from the sheriff of Newton county it is 
obvious that the party delinquent could not have been the 
proper sheriff to direct the writ to, but in point of fact the 
proof on the trial showed that there was no sheriff of New- 
ton county in 1863, Johnson having left the county, and the 
writ was therefore properly directed to the sheriff of Law- 
rence, an adjoining county. 

The return of the sheriff on this distress warrant was then 
offered in evidence and the principal and indeed only impor. 
tant question in this case arises on the sufficiency of this re- 
turn. This return shows, without going into detail, thata 
considerable portion of real estate of Johnson was sold under 
it. Various parcels of lands and lots are enumerated. A 
levy, advertisement and sale is recited. There is also recited 
a levy, advertisement and sale of the lots and lands of the 
sureties, the sum collected from the principal debtor not be- 
ing sufficient. 

The return shows that the levy and sale of the property of 
the principal did not realize enough to satisfy the delat due 
the State. The return shows that afterwards, a levy was 
made on the property of the sureties, and plaintiff was one 
of them. 

The objection to this return is, that it does not recite that 
the property of Johnson, the principal, was exhausted before 
levy on the sureties and sale under such levy. There were 
other objections, but they are not relied on, and need not be 
noticed. 

The return of the sheriff does not expressly state that the 
property of Johnson sold wasali the property of his that could 
be found, but does state that as the proceeds of the sale of this 
property were insufficient to satisfy the distress warrant, he 
proceeded to sell the property of the sureties. 

He had no authority to do this, unless the previous sale of 
all Johnson’s property that could be found, did not produce 
the amount due the State. 
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He does not, in his return, recite in so many words, that he 
had exhausted the property of Johnson, the delinquent, but 
it is a fair implication from his statement, that he had. 

This case is not at all like the case of Cook vs. Hacklemann, 
45 Mo.,317. In that case the plaintiff relied solely ona sher- 
iff's deed, and on the recitals of that deed, to establish a de- 
falcation of the collector and the extent of that defalcation 
and the settlement of the Auditor of Public Accounts and 
the issue of a distress warrant and the return thereon. 

In the present case, all these facts are established by the 
best evidence that could be produced, and although the sher- 
iff's deed was also in evidence, every material fact in the chain 
of title was established aliunde. 

Judgment affirmed. The other judges concur except Judge 
Vories, who is absent. 


Enp or January Term, 1875, at Jerrerson Crrv. 








